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Nov.  25,  1770. 

SINCE  a  foregoing  publication,  there 
has  been  printed  in  the  Gazetteer,  of 
Friday  laid,  the  unanimous  judgment  of  the 
Court  of  King’s -Bench,  in  the  K/rg  agamfi 
Woodfall,  which  occafions  my  adding  this 
poftfcript 

■  As 

*  The  unanimous  judgment  of  the  Court  of  King  s-Bench,  in  the 
cafe  of  the  King  againf  Woodfall,  as  deli  vered  by  Lord  Mans- 
field,  Tuefday,  Nov.  20,  1770;  copied  from  the  Gazetteer. 

This  matter  comes  on  before  the  Court  upon  two  rules, 
which  have  been  obtained;  the  one  by  the  defendant’s  coun- 
fel,  to  fiay  the  entering  up  the  interlocutory  judgment  in  this  caufe  ; 
the  other  by  the  Attorney-General,  to  enter  up  the  judgment  ac¬ 
cording  to  the  legal  import  of  the  verdict.  In  confidering  thefe 
rules,  we  are  naturally  led  to  begin  with  the  laft,  becaufe  the 
laft  may  decide  the  former  ;  and  in  doing  this,  it  will  bepre- 
vioufly  ncceffary  to  ftate  a  report  of  the  trial.  “  The  defen¬ 
dant  was  tried  for  the  printing  and publifnng,  in  a  paper  called 
the  Public  Advertiser,  a  libel  figned  Junius  ;  and  in 
the  information  the  tenor  of  the  libel  was  fet  forth,  with  innu¬ 
endos,  to  complete  the  blanks,  and  with  the  ufual  epithets, 
(i.)  The  firft  witnefs,  Crowder,  proved  the  buying  of  the 
paper,  which  was  produced,  and  twelve  others,  at  the  defen¬ 
dant’s  printing-houfe,  of  his  fervant,  (2.)  Harris  proved 
'  B  payments 
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As  I  take  it,  the  queftion  before  the  pub¬ 
lic,  is  not  whether  the  Court  can  or  can¬ 
not  arreft  judgment,  in  cafe  the  Jury  find 

a  de¬ 
payments  at  the  Stamp-office,  by  the  defendant,  for  the  Public 
Advertifer,  and  that  the  duty  for  the  Jlamp  upon  this  paper 
was  paid  by  the  defendant’s  fervant.  (3.)  Lee,  Sir  John 
Fielding’s  clerk,  proved  feveral  payments  to  the  defendant  for 
advertifements  in  the  Public  Advertifer,  and  produced  his 
receipt.”  The  proof  upon  the  trial  was  clear,  and  not  con¬ 
troverted  by  the  defendant’s  council,  who  called  no  witnelTes. 
They  reded  their  defence  in  objeftingto  feme  of  the  innuendosy 
but  principally  applied  to  the  Jury  to  convince  them,  that 
the  paper  was  innocent,  and  that  fome  of  the  epithets  in  the 
information,  did  not  apply  to  the  intention  of  the  defendant. 
No  faft,  in  cafe  the  paper  be  innocent,  can  make  the  publi¬ 
cation  a  fubje^l  of  guilt ;  and  if  the  Jury  find  it  fo,  the  defen¬ 
dant  may  have  advantage  of  its  innocence  by  arreft  of  judg¬ 
ment  in  this  Court ;  but  that  is  not  any  queftion  here.  Nor 
is  this  a  cafe,  like  fome  of  thofe,  where  a  publication  of  a 
paper  may  be  juftified,  from  particular  circiimftances.  I  di- 
rcdledthe  Jury,  that  if  they  believed  t\\e.  innuendos ,  as  to  per- 
fons  and  things,  to  have  been  properly  filled  up  in  the  infor¬ 
mation,  and  to  be  the  true  meaning  of  the  paper,  and  if  they 
gave  credit  to  the  witnelTes,  they  muft  find  the  defendant 
guilty  ;  for,  if  they  believed  them,  there  is  no  doubt  but  there 
was  Sufficient  evidence  of  the  defendant’s  printing  and  pub- 
iiftiing.  If  the  Jury  were  obliged  to  determine,  “whether  the 
paper  was  in  lav/  a  libel,  or  no,  or  to  judge  whether  it  was 
criminal,  or  to  what  degree,  or  if  they  were  to  require  proofs 
of  a  criminal  intention,  then  this  direftion  was  wrong.  I 
told  them,  as  I  have  always  done  before,  that  whether  a  libel 
or  not,  was  a  mere  queftion  of  law,  ariftngout  of  the  record  ; 
and  that  all  the  epithets  inferted  in  the  information,  werealfo 
formal  inferences  of  law.  A  general  verdidl  of  the  Jury,  finds 
only  what  the  law  implies  from  the  fadl.  There  is  no  necef- 
fary  proof  of  malice  to  be  made  ;  for  that  is  fcarce  pollible  to 
be  produced.  The  law  implies,  from  the  fad  of  publication, 
a  criminal  intent.  The  Jury  ftayed  out  a  long  while-— many 
hours — and  at  laft  delivered  in  their  verdict  at  my  houfe  (the 
objedion  to  its  being  out  of  the  city  being  cured  by  con- 
fent.)— To  the  ufual  queftion  of  the  officer,  the  foreman  an- 
fwered  in  thefe  words,  Guiliy  of  priming  and  puhlifoing  only. 
The  ofticer  has  entered  up  the  words  literally,  without  lb  much 
,  as  adding  the  ufual  words  of  reference  to  conned  the  fenfe. 
An  affidavit  of  oiic  of  the  Jury  has  been  attempted  to  be  laid 

before 
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a  defendant  guilty,  where,  in  the  opi¬ 
nion  of  fuch  Court,  the  publication  is  inno¬ 
cent  ;  nor  whether  the  Jury  are  obligedy  but 

whether 

before  the  Court  by  the  defendant’s  council ;  but  we  are  all 
of  opinion  that  it  cannot  be  received. — Such  alRdavit  can 
only  be  admitted  in  motion  fra  new  trial,  where  there  is  a 
doubt  upon  the  words  in  which  the  verdict  was  delivered,  or 
upon  the  Judge’:-  notes  ot  the  evidence :  but  an  affidavit  of  a 
Juryman  cannot  he  acmitted  to  explain  or  aflert,  what  he 
thought,  or  intended,  at  the  time  cf  giving  in  the  verdift. 
The  motion  of  the  At'Orney-General  divides  itfelf  into  two 
parts  ;  (i.)  the  hrft,  to  fill  up  the  finding  of  the  Jury,  with 
the  ufual  words  of  reference,  lo  as  to  connedl  the  verdicl  with 
the  info:  naticM.  The  omiffion  cf  thefe  words,  we  are  of  opi¬ 
nion,  is  a  technical  miftake  of  the  “clerk,  and  may  be  now 
fupplicd.  (2.)  The  lecond  head  of  argument,  is  to  omit  the 
word  c7-ly  in  the  entry  cf  the  verdicl.  This  we  are  all  of  opinion 
cannot  be  done  ;  the  v/ord  o.-lj  mull  Hand  in  the  verdicl.  No 
reafon  can  be  urged  fe-r  omitting  the  word  only,  but  what  goes 
to  prove  that  it  adds  nothing  to  the  fcnfe  of  the  verdidl.  If 
this  word  was  omitted,  the  verdidt  would  then  be,  guilty  of 
f’inting  and  puhlijhing,  which  is  a  general  verdicl  ot  guilty  ; 
for  there  is  no  other  charge  in  the  information,  but  printing 
and  pubiifning,  and  that  alone  the  Jury  had  to  enquire.  In 
the  cafe  cf  the  Kuig  and  Williams,  for  the  North  Briton,  the 
Jury  found  the  defendant  guilty  cf  printing  and  publijhhig.  The 
officer  entered  up  the  verdict  guilty  generally  :  the  defendant 
received  the  fentence  of  this  Court,  and  no  objection  was 
taken  by  his  council.  Where  there  are  more  charges  in  an 
information  than  one,  the  fnding  the  defendant  guilty  of 
printing  arid puhlijhing  oxiiy ,  wculd  be  an  acquittal  of  the  other 
charges;  but  here  the  Jury  had  nothing  elfe  to  find.  They 
found  him  guilty  of  printing  and puhlijhing  only,  which  ivas  all 
of  which  they  were  to  find  him  guilty,  being  the  only  crime 
witli  which  he  was  charged.  We  are  all  of  opinion,  that  my 
direftion  to  the  fuiy  is  right,  and  according  to  law;  the  pofi- 
tions  contained  in  it  never  were  doubted  ;  it  never  has  been, 
nor  is  it  new  complained  of,  in  this  Court.  There  clearly 
can  be  no  judgment  of  acquittal,  becaufe  the  fafl  found  by 
the  Jury,  is  the  only  queflion  they  had  to  try.  The  hngle 
doubt  that  rem.ains,  is  as  to  the  meaning  of  the  word  only.  It 
would  be  improper  no.v  to  make  a  quellion  of  the  law,  as  I 
lay  it  down.  In  all  the  reports  which  I  have  made  upon  trials 
for  libels,  where  my  diredlion  has  been  uniformly  the  fame, 
the  bar  may  remeruber  the  dead,  and  the  living  who  arc  now 
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whether  they  are  competent,  and  by  the  con- 
ftitution,  empovv^ered  to  judge  concerning 
the  malice  or  innocence  of  fuch  publication. 
It  is  not  neceflary  here  to  enquire,  or  to  dif- 
tinguiih,  whether  this  be  a  point  of  law  or 
a  matter  of  fa6l,  but  whether  it  be  fubmitted 
to  the  judgment  of  the  Jury,  be  it  one  or 
the  other,  or  a  mixture  of  both.  However, 
I  have  already  explicitly  declared  my  opi¬ 
nion,  that  it  is  merely  a  matter  of  fa£l,  and 
am  fo  convinced  of  my  being  right,  that  I 
fhould  not  be  afraid  to  meet  the  twelve 
Judges  upon  it.  If  it  be  not  within  the  pro¬ 
vince  of  the  Jury  to  judge  of  the  malice, 
why  do  all  Judges  permit  the  council  for  the 
Crown,  to  offer  reafons  to  Jurors,  to  induce 
them  to  believe  the  publication  a  libel :  and, 
on  the  other  hand,  fuffer  the  defendant’s 

council 


a’ofent,  all  to  have  concurred  in  agreeing,  that  it  was  law  thus 
to  direct  the  Jury  in  matter  of  libel.  Taking  then  the  law 
to  be  thus,  the  only  queition  is,  whether  any  meaning,  which 
will  affeft  the  verdi<ft,  can  be  put  upon  the  word  only^  as  it 
ftands  upon  this  record.  If  the  Jury  meant  to  fay,  they  did 
not  find  the  paper  a  libel,  or  the  intent  of  the  defendant  to  be 
criminal  in  publifhing  it,  or  that  they  did  not  find  the  truth 
and  application  of  the  epithets  in  the  information,  all  this 
would  have  vitiated  the  verdict ;  for  it  would  have  been  en¬ 
tering  into  mattej  s  not  before  them.  But  if  they  meant  to  fay, 
that  they  did  not  find  the  meaning  put  upon  the  innuendosy  we 
fhould  enter  up  judgment  of  acquittal  ;  but  this  would  be  con- 
tracli£loiy  to  the  former  part  of  their  verdift.  It  is  impoffible 
to  fay  with  certainty,  what  they  meant.  Poflibly  they  meant 
differently,  and  fome  of  them  might  intend  not  to  find  the 
whole  fenfe  put  upon  the  innuendos.  This  would  be  the 
inoli:  favourable  fuppofition  for  the  defendant,  to  which  the 
Judges  will  always  lean.  But  if  a  doubt  arifes  on  the  import 
of  the  verditfl,  the  Court  fliould  grant  a  •venire  facias  de  novo, 
which  is  in  their  power  to  do,  when  a  veraliil  of  acquittal  ha§ 
j.pt  been  found  for  the  defendant. 
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council  to  argue  for  its  Innocency  ?  Can  this 
have  been  immemorially,  and  ftill  continue 
to  be  the  conftant  practice,  and  yet  the  Jury 
have  nothing  to  do  with  it.  To  my  aftonifh- 
ment,  I  find  it  afferted,  in  this  very  fpecial 
and  long  confidered  judgment  in  the  King 
again fl  Wood  fall,  that  Lord  Mansfield’s  direc¬ 
tion  and  pofitions  to  the  contrary,  have  been 
agreed,  both  by  the  living  and  the  dead,  to 
bp  law,  and  that  they  were  never  doubted ; 
and  yet,  it  has  been  formerly  allowed,  that 
the  Jury  mighty  at  their  peril,  take  this  upon 
them.  The  celebrated  and  unanfwerable  trea- 
tife  of  Solicitor-General  Hawks,  miifi;  too, 
go  for  nothing,  becaufe  it  is  written  exprefsly 
againft  fuch  direction  'and  pofitions,  and  is 
in  every  body’s  hands.  Not  many  years  ago, 
Pratt,  Attorney-General,  in  moving  before 
this  Britijh  Chief  Juftice,  for  leave  to  file  an 
information  againft  Dr.  Shebbeare  for  a  libel, 
publicly  faid,  and  was  not  contradifted ; 
it  is  merely  to  put  the  matter  in  a  way  of 
trial,  for  I  admit,  and  his  Lordfhip  well 
knows,  that  the  Jury  are  judges  of  the 
law  as  well  as  the  fad:,  and  have  an  un- 
doubted  right  to  confider,  whether,  upon 
the  whole,  the  pamphlet  in  queftion  be  or 
be  not  publiflied  with  a  wicked,  feditious 
intent,  and  be  or  not  a  falfe,  malicious, 
and  fcandalous  libel.”  And,  as  I  have 
been  informed,  upon  the  trial  of  the  Dodor, 
Mr.  Attorney  applied  himfelf  wholly  to  the 
Jury ;  told  them,  they  v/ere  to  judge  whether 
the  defendant  v/as  guilty  of  a  crime  or  not  by 

his 
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publication 9  and  never  addreiTcd  himfelf  at 
all  to  the  Judge  ^  and  that  his  Lordfliip  ne¬ 
ver  diredled  them  to  confider  the  publication,* 
nor  let  them  know,  that  their  doing  fo,  would 
vitiate  their  verdict,  nor  that  the  intent  and 
criminality  of  the  v/riting  wxre  not  before 
them.  The  country  were  fatisfied  with  the 
condudl  of  council  and  Judge,  thought  the 
Dodlor  to  be  a  libeller,  and  found  him 
guilty.  Every  body  is  acquainted  with  LiU 
biirn^  cafe,  and  that  of  Penn  and  Mead.  At 
the  trial  of  the  feven  Bifliops,  for  compofing 
and  publilliing  a  falfe,  pernicious,  and  fedi- 
tious  libel,  in  contempt  of  the  King,  &c. 
all  the  Judges,  and  the  council  of  both  lides, 
entered  into  arguments,  either  to  convince 
the  Jury,  that  the  Bifhops  petition  was  a  li¬ 
bel,  or  that  it  was  not.  Sir  Robert  Sawyer^ 
(who  had  been  Attorney-General)  contended, 
‘‘  that  both  the  falfity  of  it,  and  that  it  was 
malicious  and  feditious,  were  all  matters  of 
fadt  to  be  proved,”  and  made  this  thehrft 
head  of  his  fpeech  to  the  Jury.  Mr.  Finchy 
in  following  him,  faid,  If  you,  gentlemen, 
lliould  think,  that  there  is  evidence  to 
prove  the  delivery  by  the  Bifhops,  of  the 
paper  fet  forth  in  the  information,  yet, 
unlefs  their  prefen  ting  it  to  the  King  in 
private,  may  be  faid  to  be  a  malicious  and 
feditious  libel,  with  an  intent  to  ftir  up 
the  people  to  fedition,  and  to  diminifh  the 
King’s  prerogative  and  authority :  unlefs 
all  this  can  be  found,  there  is  no  man  liv- 
ing  can  find  the  Biihops  guilty  upon  this 

‘‘  infor- 
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information.”  Mr.  Somers  trod  tlie  fame 
track,  and  urged,  that  the  paper  could 
not  poffibly  ftir  up  fedition  in  the  minds 
of  the  people,  becaufe  it  was  prefented  to 
‘  ‘  the  King  alone  ;  falfe  it  could  not  be,  be- 
caufe  the  matter  of  it  was  true :  there  could 
“  be  nothing  of  malice,  for  the  occafion 
‘‘  was  not  fought ;  the  thing  was  preffed 
upon  them ;  and  a  libel  it  could  not 
be,  *  becaufe  the  intent  was  innocent.” 
The  Attorney-General  Powys  thereon  faid 
he  fliouid  not  770w  meddle  with  what  the 
defendants  cbuncil  had  offered,  becaufe  it 
Vv^as  not  pertinent.”  But  the  Chief  Juf- 
tice  Wright  (no  friend  to  liberty)  interpofed 
Yes,  Mr.  Attorney,  Fll  tell  you  what 
they  offer,  which  it  will  lie  upon  you  to 
give  an  anfrver  to  :  They  would  have  you 
‘‘  fhew  how  this  has  difturbed  the  govern- 
ment  or  diminifhed  the  King's  audio- 
rity.”  Mr.*  Juftice  Po%vell  faid  the 
contrivance  and  publication  are  both  mat- 
ters  of  faft,  and  upon  iffue  joined  the 
Jurors  are  Judges  of  the  fadl  as  it  is  lairdiw 
the  information.”  The  Solicitor-General 

t 

Williams^  without  combating  what  fell  from 
the  bench,  fupported  the  Attorney  thus: 
Under  favour,  I  take  it  w^e  have  made  a 
good  cafe  for  the  King  3  we  have  proved 
what  the  Bifiibps  have  done  ^  and  whe- 
“  ther  this  be  warrantable  or  notv^  the  quef- 
tion,  gentlemen,  tXizt  you  are  to  try.” 
Serjeant  Baldcck  of  the  fame  fide  argued  in 
the  fame  ftrain,  The  King’s  declaration 
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is  faid  in  the  petition  to  be  illegal,  which 
is  a  charge  upon  the  King  in  commanding 
the  Bifhops  to  publiflh  it.  Their  Lord- 
fhips  fay  they  cannot  in  honour,  confci- 
ence,  or  prudence  publifh  it,  which  is  a  re- 
fleftion  upon  the  prudence,  juftice,  and 
honour  of  the  King  :  And  this  petition  ap- 
pearing  to  have  been  delivered  to  the 
King  by  the  Bifliops,  perfons  to  whom 
we  owe  a  deference  as  our  fpiritual  maf- 
ters,  and  therefore  it  having  an  univerfal 
influence  upon  all  the  people,  I  fliall 
leave  it  here  to  your  Lordlhip  and  the  jury  ^ 
whether  their  Lordfliips  ought  not  to  an- 
fwer  for  it.”  The  Chief  Juftice  pre¬ 
faced  his  own  fumming  up  with  faying  ‘‘  it 
is  not  to  be  expefted  I  fliould  repeat  all 
the  fpeeches  or  the  particular  fads,  but  I 
will  put  the  Jury  in  mind  of  the  mojl 
material  things,”  and  then  recapitulated 
the  proofs  of  the  King’s  declarations,  and  the 
Bifliops  petition-  and  of  their  delivery  and 
publication  of  it.  After  which  his  Lordfliip 
ftated  the  arguments  of  the  defendants  coun¬ 
cil  againft  a  difpenflng  power  in  the  crown, 
and  faid  the  truth  of  it  is,  the  difpenfing 
power  is  out  of  the  cafe.  The  only  quef- 
tion  before  me  is,  and  fo  it  is  before  you, 
‘‘  gentlemen,  it  being  a  queftion  of  fact, 
whether  here  be  a  certain  proof  of  a  pub- 
lication  ?  and  then  the  next  queftion  is  a 
queftion  of  law  indeed,  wdiether,  if  there 
be  a  publication  proved,  it  be  a  libel  ?' 
Gentlemen,  upon  this  point  of  the  publi- 
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cation  I  have  riimmed  up  all  the  evidence 
to  you,  and  if  you  believe  then  the  peti- 
tion  which  thefe  Lords  prefen  ted  to  the 
King  was  this  petition,  truly  I  think  that  is 
a  publication  fufficientj  and  if  you  do  be- 
Jieve  this  to  be  the  petition  then  we  muft 
come  to  enquire  whether  this  be  a  libel. 

^gentlemen y  any  thing  that  fball  difturb 
the  government,  or  make  mifchief  and  a  ftir 
“  among  the  people  is  certainly  within  the 
cafe  de  libellis  jamojis"^' and  I  muft  in  fliort 
givej'i?^  my  opinion,  I  do  take  it  to  be  a  libel. 
Now  this  being  a  point  of  law,  if  my  bro- 
thers  have  any  thing  to  lay  to  it,  I  fuppofe 
they  will  deliver  their  opinions.’’  Mr.  Juf- 
tice  Holloway^  ‘‘  The  queftion  is  whether 
this  petition  be  a  libel  or  no.  Gentlemen^ 
the  end  and  intent  of  every  a(ftion  is  to  be 
confidered,'  and  likewdfe  in  this  cafe are 
to  conlider  the  nature  of  the  offence  that 

C  ‘‘  thefe 

*  Mr.  Barrington,  no  great  favourer  of  democratic  power, 
takes  notice  that  “  we  do  not  find  much  in  the  year-books, 
“  or  other  reporters  with  regard  to  this  offence,  till  the  great 
cafe  entitled  KaT  de  libellis  famofis  (which  is  the 

“  foutidation  of  what  has  fince  been  confidered  as  law  with 
“  relpefl  to  libels) ;  this  was  determined  in  the  third  year  of 
James  the  firfi:.  Every  one  of  the  rules  there  laid  down,  is 
“  borrowed  from  the  ci'vil  la'w,  fome  of  which  Teem  either  to 
“  be  extra-judicial,  or  not  to  be  maintained,  and  one  of 
“  which  (that  it  docs  not  lignify  whether  the  libel  be  true  or 
“  not)  Lord  Coke  himfelf  contradidled  upon  another  occafion. 
“  His  Lordfhip  plumed  him-felf  upon  having  introduced  the 
“  rule  that  a  libel  on  the  dead  is  punilhable,  and  yet.it  is 
quaintly  faid  that  if  the  dead perfon  libelled  is  a  magijirate,  it 
is  a  refieHion  on  government  vohich  never  dies.  Libels  cannot 
“  be  too  much  difeouraged.  Nor  is  fuch  rellraint  wanting 
by  the  common  lava,  if  the  princples  laid  down  in  this 
“  Star-chamber  eitQi^ios\  are  not  referted  to.”  Qbfervations  on 
antient  Jlatutis,  p.  82,  83,  84, 
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noble  perfons  are  charged  with  :  It  is  for 
,  ‘‘  delivering  a  petition,  which,  according 
as  they  have  made  their  defence,  was  with 
all  humility  and  decency  that  could  be  : 
fo  that  if  there  was  no  ill  intent,  and 
they  were  not  men  of  evil  lives  or  the  like, 
to  deliver  a  petition  cannot  be  a  fault,  it 
being  the  right  of  the  fubjedt  to  petition. 
li you  are  fatished  there  was  an  ill  intention 
of  fedition,  or  the  like,  you  ought  to  find 
them  guilty  :  but  if  there  be  nothing  in  the 
cafe  of  that  kind,  I  think  it  is  no  libel. 
It  is  left  to  you,  gentlemen  ;  but  that  is  my 
opinion.”  Mr.  Juftice  PowelL  Truly 
1  cannot  fee  for  my  part  any  thing  of  fe- 
‘‘  dition,  or  any  other  crime,  fixed  upon  thefe 
reverend  fathers.  For,  gentlemerf,  to 
make  it  a  libel,  it  muft  be  faife  ;  it  muft 
be  malitious,  and  it  muft  tend  to  fedi- 
tion.  As  to  the  falfliood,  I  fee  nothing 
that  is  offered  by  the  King’s  council,  nor 
any  thing  as  to  the  malice.  Now,  gen^ 
t lemon,  the  miatter  of  it  is  before  you ;  you 
are  to  confder  of  it,  and  it  is  worth  your 
confideration,  &c.  If  this  be  once  allow- 
ed,  all  the  legiflature  v/ill  be  in  the  King, 
which  is  a  thing  worth  confidering,  and 
I  leave  the  iffue  to  God  and  your  con- 

fciences.” 

(*)  That  court  fycophant,  the  great  Lord  Baccn,  cafts  a 
reproach  on  his  enemy  Lord  Chief  juftice  Coke^  for  maintain¬ 
ing  the  contrary  deftrine.  “  The  pofiticn  that  it  is  not  material 
“  njubether  the  libel  be  true  cr  faife,  or  whether  the  perfen  againji 
<whc7n  it  is  made  he  of  good  or  ill  fomie,  is  a  profcription  of 
truth  and  the  provifion  of  a  fandtuary  for  weak  and  wicked 
men,  who  may  be  employed  as  Minifiers  or  Judges.”  Ba- 
con  s  Betters, 
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fciences.  Mr.  Juftice  Ally  bone  (a  Roman. 
Catholic).  The  fingle  queftion.is  whether 
this  petition  fliall  be  in  c6nflru6lion  of 
law,  a  libel  in  itfelf,  or  a  thing  of  great 
innocence.  No  man  can  take  upon  him 
to  write  againft  the  ad;ual  exercife  of  go- 
vernment,  unlefs  he  have  leave  from  tire 
government,  but  he  makes  a  libel,  be 
what  he  writes  true  or  falfe.  So  that 
this  I  fay  is  a  libel.  No  private  man 
can  take  upon  him  to  write  concerning  the 
government  at  all.  When  I  intrude  my- 
felf  into  other  mens  bufinefs,  I  am  a  li- 
beller.  Whether  it  be  in  the  form  of  a 
fupplication,  addrefs,  or  petition,  it  is  a 
libel.  Then,  gentlemen^  confider  what 
‘‘  this  petition  is.  This  is  a  petition  re- 
lating  to  fomething  that  was  done  and  or- 
dered  by  the  government.  By  this  rule 
may  every  adt  of  the  government  be  fhaken. 
‘‘  We  are  not  to  meafure  things  from  any 
truth  they  have  in  themfelves,  but  from 
the  afpeft  they  have  upon  the  govern- 
ment ;  for,  there  may  be  every  tittle  of  a 
libel  true,  and  yet  it  may  be  a  libel  ftiil  i 
So  that  I  put  no  great  ftrefs  upon  that  ob- 
jedlion,  that  the  matter  of  it  is  not  falfe  % 
and,  for  fedition,  it  is  that  which  every 
‘‘  libel  carries  in  itfelf ;  and  as  every  trefpafs 
implies  vi  et  arinisy  fo  every  libel  againft 
the  government  carries  in  it  fedition,  and 
all  the  other  epithets  that  are  in  the  infor- 
mation.'’  The  Jury  being  aflced,  after  a 
whole  night’s  confidcration,  whether  they 

C  2  found 
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found  fhe  defendants  guilty  of  the  mifdfe- 
meanor  whereof  they  were  impeached,  or  not 
guilty,  faid  not  guilty,  which  occafioned  a 
fhout ;  and  one  of  the  ftiouters  being  feized,. 
the  Chief  Juftice  faid  to  him,  I  am  as  glad 
as  you  can  be  that  my  Lords  the  Bifhops 
are  acquitted,  but  your  manner  of  re- 
joking  is  indecent^ 

The  only  excufe,  which  I  can  make,  for 
thus  fully  laying  the  arguments  of  the  laft 
cafe  before  the  reader,  is  its  being  the  moft 
famous  trial  extant,  attended  by  the  ableft 
council  of  the  kingdom,  and  before  a  full 
court.  It  happened  at  the  very  clofe  of  the 
reign  of  James  the  Second y  who  interefted 
himfelf  greatly  in  the  profecution,  and  oblig¬ 
ed  the  prefident  of  his  council  to  become  a 
v/itnefs  upon  it.  In  fhort,  the  very  exiflence 
of  the  Jacobite  government  in  this  country, 
depended  upon  the  event.  Yet  in  this  trial, 
although  the  Judges  differed  whether  the  ma- 
litious  intention  in  libel  were  a  point  of  law 
or  a  matter  of  fadl,  they  all  concurred  in  de¬ 
claring  the  Jury  were  judges  thereof,  and  in 
leaving  it  accordingly  to  them  j  and  no  one 
of  the  eminent  council  even  hinted  the  con¬ 
trary,  excepting  Powys,  and  he  very  flightly. 
What  can  be  more  decifive,  what  can  be 
more  notorious  ?  It  moves  my  w^onder  there¬ 
fore,  in  the  utmoft  degree,  to  read  the  fol¬ 
lowing  extraordinary  paffages  in  the  late 
judgment  in  the  King  againjl  WoodfalL 
“  If  the  jury  meant  to  fay  they  did  not  find 

‘‘  the 


*  See  ^tate  Trials ^  4th  Vcl. 
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the  paper  a  libel,  or  the  intent  of  the 
defendant  to  be  criminal  in  publifhing  it, 
or  that  they  did  not  find  the  truth  and 
application  of  the  epithets  in  the  in- 
formation,  all  this  would  have  vitiated 
the  verdidl -y  for  it  would  have  been  en- 
tering  into  matters  not  before  them  ? 
We  are  all  of  opinion  that  Lord  Mans^ 
/fA/’s  direftion  to  the  Jury  was  right  and 
according  to  law ;  the  pofitions  contained 
in  \X.  never  were  doubted.  Upon  trials  for 
libels  where  his  direftion  has  been  uni- 
formly  the  fame,  the  bar  may  remember 
the  dead,  and  the  living  (who  are  abfent) 
all  to  have  concurred  in  agreeing  that  it 
was  law  thus  to  dired;  the  Jury  in  matter 
of  libel.”  May  not  Juries  now  under 
George  the  "Thirdy  take  upon  themfelves  to  do 
wliat  the  Judges  of  James  the  Second y  not 
only  permitted  but  told  them  was  their 
right  ?  Is  the  celebrated  power  of  an  Enghfh 
Jury  really  fo  funk,  or  has  the  Britijh  Chief 
done  wrong  in  telling  them  it  was? 
The  queftion  is  important  and  deferves  an 
anfwer  at  the  bar  of  parliament. 

.  But  to  return  to  the  dogmas  of  this  me¬ 
morable  judgment.  If  the  Jury  (as  is  there 
aflerted)  have  nothing  to  do  with  the  intent, 
how,  in  llrridnefs,  can  their'general  ver- 
did  of  guilty  Jind  what  the  law  only  im- 
plies,  from  the  fad  For  if  the  law 
implies,  from  the  fad  of  publication,  a 
criminal  intent,”  fo  foon  as  the  Jury  have 
found  fuch  fad,  the  court  will  be  bou7id  to 

pro- 


(  i6  ) 

pronounce  the  publication  a  libel,  and  can¬ 
not  enter  into  any  fubfequent  confideration  of 
it  nor  arreft  judgment,  although  they  fliould 
think  it  no  libel.  Neverthelefs  this  laft 
power  is  exprefsly  contended  for  by  this  very 
court  in  the  fame  judgment. 

I  can,  I  proteft,  neither  reconcile  thefe  po- 
fitions  together,  nor  with  truth  or  law,  and 
do,  therefore,  with  great  humility,  conceive 
the  direftion  to  have  been  wrong;  and  I 
queftion  much,  whether  any  inftance  can  be 
given,  of  the  clerk’s  entering  a  verdift  of’ 
guilty y  upon  a  finding  of  printing  and  publijh-- 
ingy  except  in  the  late  cafe  of  Williams  ;  nor 
do  I  know,  how  fuch  clerk  could  vindicate 
fuch  entry,  if  called  upon.  I  take  it  to  have 
been  illegal.  Judge  AllybotLe  did  not  go  fo 
far,  and  yet  there  is  a  remarkable  fimilitude 
between  his  reafoning  and  pofitions,  and  the 
Britijh  Chief’s.  "J emeries y  King  "James  the 
Second’s  law  peer,  (I  believe)  came  near  the 
mark,  not  quite  up  to  it,  never  affirming 
diredly,  and  in  fo  many  words,  that  by 
profelfedly  judging  whether  libel  or  not, 
or  of  the  intent,  the  Jury  would  have  vi- 
tinted  (that  is,  rendered  null)  their  ver- 
didt.” 

The  reader  muff:  forgive  me,  if  I  here 
break  the  courfe  of  my  argument,  for  the 
fake  of  making  a  refledtion  or  two.  I  may 
be  miftaken,  but  it  feems  to  me,  by  this  way 
of  expounding  the  conftitution  of  this  coun¬ 
try,  as  if  its  life-blood  was  letting  out.  For, 

I  am  one  of  thofe  who  hold  with  Dr.  Mid- 

dletony 
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dletOTiy  that  the  prefs,  in  all  ccuntrles, 
where  it  can  have  its  free  courfe,  will  ever 
be  found  the  fureft  guardian  of  right  and 
truth,  and  that  he  muft  be  allowed  to  aft 
like  a  generous  adverfary,  who  refers  the 
merit  of  his  argument  to  that  trial.”  Nor 
is  what  old  Donne  the  divine  fays  unworthy 
attention.  There  may  be  many  cafes^  where 
a  man  may  do  his  country  good,  and  fer- 
vice  by  libelling ;  for,  where  a  man  is 
either  too  great,  or  his  vices  too  general 
to  be  brought  under  a  judiciary  accufation, 
there  is  no  way  but  the  extraordinary 
method  of  accufation.  Sealed  letters, 
in  the  Star-chamber  have,  now-a-days, 
been  judged  libels.”  In  truth,  the  free¬ 
dom  of  this  country  from  hierarchical  and 
monarchical  tyranny,  is  greatly  owing  to  a 
free  prefs.  The  little  liberty  which  France 
is  now  getting  into,  both  in  civil  and  reli¬ 
gious  concerns,  may  be  wholly  attributed  to 
the  fame  caufe.  It  is  the  bulwark  of  the  fran- 
chifes  of  the  people,  who  would  never  know 
what  was  doing,  nor  fee  the  confequences, 
w^ere  it  not  for  the  prefs.  The  liberty  of  it  in 
England,  however,  feems  to  me  to  be  now 
in  the  utm.ofl:  danger;  and  I  will  tell  you  how. 
By  this  late  adjudication,  (according  to  the 
prii^ted  relation)  Juries,  in  matter  of  libel, 
are  not  to  judge  of  the  intent  of  the  writing, 
and  if  they  declare  they  have  done  fo,  it  will 
annul  their  verdict.  Confequently,  the  Court 
alone  can,  and  mull:  determine,  whether  the 
defendant  has  been  guilty  of  any  crime.  The 

Jury 


(  i8  ) 

Jury  have  nothing  to  do  with  it.  They  can 
only  find,  whether  the  defendant  publifhed 
the  paper,  and  whether  any  occafional  blank 
in  it,  as  for  example  K — g,  is  rightly  filled 
up  in  the  information,  and  means  King,  Nov/ 
the  Attorney-General  is  an  officer  during 
pleafure,  not  upon  oath,  and  has  the  power 
of  filing  an  information  againft  whom  he 
pleafes,  and  of  putting  him  upon  his  trial. 
The  writer  of  this,  or  any  other  paper,  con¬ 
troverting  by  argument  any  decifion  of  law, 
or  aft  of  adminiftration,  may  become  an  ob- 
jeft  of  their  refentment.  What  he  fays  may 
be  true,  and  of  the  lall  confequence  to  the 
public  y  but  being  againft  the  Miniftry,  and 
deeply  affecting  their  power  and  intereft,  it 
may  be  deemed  proper  to  endeavour  at  a 
condemnation  of  it  by  a  Court  of  Juftice, 
in  order  to  punifli  the  writer,  and  to  prevent 
the  like  for  the  future.  The  Chief  Juftice 
of  the  King’s  Bench,  for  the  time  being, 
may  chance  to  be  a  courtier,  of  a  Jacobite 
family,  and  to  have  arbitrary  notions  with 
refpeft  to  government.  He  may  hold,  be- 
fides  his  judicial  office,  another  during  plea¬ 
fure,  that  may  bring  him  in  4  or  5000!.  a 
year ;  the  next  Judge  to  him  may  hold 
likewife  an  additional,  precarious  place,  of 
i2©ool.  a  year,  by  the  recommendation  of 
his  Chief;  the  third  Judge  may  have  lately 
had  given  him,  through  the  fame  intereft,  a 
place  of  300I.  a  year;  and  the  fourth  and 
laft,  may  be  a  modeft  young  man,  juft 
brought  to  the  Bench,  from  being  a  private 

coun- 
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council,  in  a  laborious  department  in  the 
profeffion,  wholly  and  folely  by  the  authority 
of  the  fame  Chief.  His  Lordfliip  being  a  po¬ 
litical  man,  may  be  alked  by  the  Miniftry  of 
the  day,  whether  he  has  read  fuch  a  pamph¬ 
let,  and  whether  he  does  not  think  it  a  ftrong 
libel  upon  them  ?  He  may  anfwer  yes  :  upon 
which  Mr.  Attorney  is  diredted  to  profecute 
the  writer.  This  is  done,  and'  he  is  taken 
up,  and  required  to  find  fureties  of  the  peace, 
and  for  his  behaviour,  and  not  merely  for 
his  appearance  to  try  the  information.  He 
muft  fubmit  to  all  this,  or  lie  in  prifon  ab 
initio.  It  matters  not  whether  he  be  one  of 
the  Reprefentatives  of  the  people  in  Parlia¬ 
ment  or  not,  for  by  a  late  concurrent  refo- 
tion  of  both  houfes,  he  is  intitled  to  no  pri¬ 
vilege  in  the  cafe  of  a  libel,  although  he  is 
in  every  other  mifdemeanor  which  is  not  an 
adual  breach  of  the  peace.  When  the  trial 
comes  on,  the  Jury  find  the  defendant  not 
guilty.  The  Judge  tells  them  the  evidence  was 
clear  of  his  being  the  publifiier,  and  defires 
to  know  the  ground  they  go  upon, ,  They 
tell  his  Lordihip  that  they  do  not  think  the^ 
paper  a  libel,  or  publifiied  with  a  criminal, 
but  with  a  good  intent.  He  acquaints  them 
that  their  verdidl  then  is  a  nullity  :  in  fiiort, 
it  is  nb  verdidl.  After  fome  paufe  and  con- 
fufion,  they  fay,  at  laft,  they  cannot,  to  be 
fare,  but  find  that  the  defendant  publifiied 
the  paper.  A  verdift  of  guilty  is  ordered  to 
be  entered  up.  The  council  move  in  arrefi: 
of  judgment,  on  account  of  the  mifdiredtion 
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of  the  Judge.  The  only  Court,  where  this 
motion  can  be  heard,  is  his  Lordfliip’s  own 
Court,  fo  circumftanced  it  being  the  only 
tribunal  where  criminal  profecutions  at  the 
fuit  of  the  King  againft  the  fubjed:  can  be 
heard.  I  need  fay  no  more ;  but  I  will 
fuppofe  his  Lordfliip  direds  a  Ipecial  ver- 
did  to  be  taken  :  it  muft,  in  that  way,  come 
again  before  himfelf  and  his  affelTors.  From 
thence  it  may,  indeed,  be  carried  before  the 
Houfe  of  Lords  by  appeal,  but  if  the  Mi- 
niftry  have  any  weight  there,  I  leave  it  to 
the  reader  to  guefs  what  a  writer  againft 
them,  appealing  from  a  folemn  judgment  of 
the  Judges  of  the  land,  is  likely  to  meet 
with.  The  King’s-Bench  may  fentence  fuch 
writer  to  perpetual  imprifonment,  or  to  a 
fine  which  he  cannot  pay,  which  will  anfwer 
the  fame  end,  or  to  the  pillory ;  and  this 
may  even  be  the  fate  of  a  Peer.  Who,  know¬ 
ing  all  this,  and  feeing  fuch  an  example, 
would  ever  think  of  laying  his  thoughts  be¬ 
fore  the  public,  in  oppofition  to  any  mea- 
fure  of  adminiftration  or  government  ?  Un¬ 
til  now,  the  common  notion  of  this  conftitu- 
tion  was,  that  no  perfon  under  it  could  be 
found  guilty  of  any  crime  but  by  a  Jury.  If 
law  was  mixed  with  fad,  the  Judge  always 
inftruded  the  Jury  what  he  apprehended  to 
be  the  law,  and  they,^  after  comparing  the 
fads  with  his  expofition  of  the  law,  were  to 
judge  whether  the  defendant  Vv^as  guilty  of 
the  crime  he  was  charged  with  or  not,  and 
to  find  according 
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doubted  but  the  Jury  in  a  criminal  fuit 
were  the  foie  judges  of  the  criminality  of 
the  defendant.  But  that  is  found,  at  laft, 
not  to  be  fo  in  libel,  and  that  the  Jury  are 
merely  to  find  whether  the  defendant  pub- 
lifhed.  It  is  the  King’s  Judge  who  muft  pro¬ 
nounce  him  guilty  or  not  of  the  crime  al- 
ledged.  At  prefent,  nothing  of  this  fort  is 
likely  to  fall  out ;  but  under  the  law  as 
faid  to  be  fettled,  it  may  be  the  cafe,  and 
who  can  tell  how  foon.  The  Jacobite  Judge, 
Ally  bone  y  laid  it  down  that  no  private 
man  can  take  upon  him  to  write  againft 
the  adlual  exercife  of  government,  with- 
out  leave,  but  he  makes  a  libel  f  ’  and,  if 
the  prefent  dodtrine  is  to  be  eftablifhed,  I 
think  one  may  fay,  that  the  Judges  of  the 
King’s-Bench  will  really  be  the  ftate-licenfers 
of  the  prefs,  and  their  Court  the  licenfe-of- 
fice.  Without  leave  from  thence,  who  dare 
write  freely  ?  No  man  can  put  himfelf  upon 
his  country,  and  fubmit  it  to  the  judgment 
of  a  Jury,  whether  he  has  been  guilty  or  not 
•  of  a  crime  in  writing  what  proved  upon 
-him.  Their  taking  that  into  their  confide- 
ration  would  be  of  no  avail  :  were  they  even 
to  declare  that  they  found  a  defendant  not 
guilty  on  the  confideration  of  the  intent  of 
the  writing,  it  would  deftroy  the  effedl  of 
their  verdidl,  vitiate  and  annul  it.  The 
Court  arrogates  that  power  to  itfelf  alone  :  is 
not  this,  in  effedl,  eftablilhing  under  ano¬ 
ther  name,  a  ftate-licenfer  of  the  prefs  ?  and 
is  that,  under  any  pretence,  or  through  any 

D  2  medium 
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medium  to  be  endured  ?  After  fo  grave  and 
momentous  a  matter,  it  may  be  efteemed 
trifling  to  mention  another  novelty,  which  I 
apprehend  has  lately  found  its  way  into  this 
Court  of  univerfal  criminal  jurifdiftion.  I 
mean  the  late  praftice  of  refufing  to  let  the 
Attorney-General  move  for  leave  to  file  an 
information,  under  the  beneficial  ad:  of  King 
William,  as  was  done  in  the  cafe  of  Dr. 
Shebbeare^  but  obliging  him  to  file  an  infor¬ 
mation  ex  officio.  Whether  this  be  fettled 
with  a  view  to  lay  the  Crown  under  the  ne- 
ceffity  of  always  ufing  this  odious  fort  of  in¬ 
formation,  and,  by  its  frequency,  to  give  it 
an  air  of  being  more  conftitutional,  and  to 
fandify  it  by  a  conftant  ufer,  or  for  any  other 
reafon,  I  cannot  tell.  But  upon  what  legal 
ground  fuch  refufal  can  be  warranted,  I  am 
incapable  of  finding  out. 

Now,  to  refume  again  my  former  thread, 
and  to  go  on.  If  malice  is  not  capable  of 
proof,  or  fuch  proof  is  fcarcely  poflible  to 
‘‘  be  produced,'’  how  comes  it  in  trefpafl'es 
on  the  perfon,  in  murder,  &c.  to  be  the 
principal  drift  of  the  profecutor,  to  fiiew  cir- 
cumftances  and  declarations  which  evidence 
malice  aforethought  and  wilfulncfs  ?  Proof 
of  malice  may  be  either  external,  by  wdtnef- 
fes,  &e.  or  internal,  arifing  out  of  the  na¬ 
ture  of  the  tranfadion,  as  in  trefpafs  and  ho¬ 
micide,  or  of  the  writing,  as  in  libel.  And 
men  of  all  ranks,  vocations,  and  education, 
are  equally  capable  of  forming  a  judgment 
thereon. 


With 
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With  refpea  to  the  words  of  the  finding  j 
if  »  guilty  of  printing  and  pubhihmg  is  a 
«  geLral  verdia  of  guilty,”  how  came  Lord 
Chief  Juftice  Scroggs  to  -^efufe  to  take  fuch 
verdia,  even  in  the  days  of  Charles Se¬ 
cond,  mCcstKingagainll  Harris,  where  the 
indiftment  was  folely/or  cau/mg  to  be  printed 
and  fold,  and  the  council  for  the  Crown  was 
the  then  Recorder  of  London,  George  JeJ- 
feries.  The  Jury  there  found  jhe  defendant 
guilty  of  felling  the  hook  ;  but  tne  Chief  Juf¬ 
tice  told  them,  “  that  was  not  their  ^ufmefs, 

“  they  were  only  to  determine  whether 
“  barely  guilty  or  not  guilty.’  And  Mr. 
Recorder,  rather  than  be  hampered  with  o 

infufficient  a  finding,  “ 

“  given  their  verdiitby  the  poll  ■ .  „  o. 

or  mental  abilities  of  Scroggs  and  Jeffenes 
were  never  called  in  queftion  any  more  than 
their  zeal  for  the  Crown,  although  their  ho- 
nefty  has.  On  what  authority  the  prelent 
Britilh  Chief  Juftice  outwent  them  in  the 
Kinir  againji  Williams,  it  may  not  be  very  ealy 
m  ly.  There  is  fuch  a  verfe  fcmewnere  as 

None  but  himfelf  can  behis  parallel. 

I  do  not  conceive  how  it  can  be  maintained, 
that  “  there  is  no  other  charge  in  the  intor- 
mation  but  printing  and  pubhllung,  vvhen 
it  is  allowed,  that  the  publication  tnae 
cbaro-ed  to  have  been  malicious,  jeditious, 
and  falfe,  againft  the  peace  of  the 

•  See  ZtaU  TriaU,  Vol.  II.  p.  1035* 
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Crown  and  dignity.  The  affirming  that  all 

the  epithets  -f*  infer  ted  in  the  information, 
are  formal  inferences  of  law”  does  not 
ftrip  thefe  words  of  their  meaning. 

For  the  foregoing  reafon,  it  is  begging 
the  queftion  to  fay  the  fa6l  found  by 
printing  and  publijhing  onljy  is  the  iingle 
queftion  the  Jury  had  to  try,  or  that  it 
was  all  of  which  they  were  to  find  the 
/  defendant  guilty,  being  the  foie  crime  with 
which  he  was  charged  f  ’  becaufe,  if  ma¬ 
lice  were  charged,  that  was  another  and  a 
diftinft  queftion  which  they  had  to  try.  The 
•  inference,  therefore,  that  there  can  be  no  judg- 
7nent  of  acquittal  for  that  reafon  upon  fuch 
verdict,  is  neither  clear  nor  true. 

There  feems,  likewife,  to  be  fomething 
repugnant  or  clafliing  in  what  is  faid  upon 
this  head.  For  if  the  Jury,  b)^  finding  the 
defendant  guilty  of  printing  afid  publijhing  only^ 
found  all  that  they  v/ere  to  find,  the  only 
crime  charged,  and  the  foie  queftion  which 
they  had  to  try,  how  can  the  word  only^  or 
any  thing  elfe,  arreft  judgment,  and  create 
a  doubt  (a  doubt  of  what  ?)  If  there  be  but 
one  queftion,  one  crime,  contained  in  the 
information,  the  word  only  muft  refer  there¬ 
to  ;  it  can  refer  to  nothing  elfe,  it  cannot 
refer  to  what  is  out  of  the  record,  and  not 
before  the  Court.  I  vow  to  God,  this  fort 

of 

f  Infertedis  equivalent  to  charged,  and  the  latter  word  has 
been  ufed  by  the  fame  Judiciary  in  fome  of  his  >  former 
fpecches,  of  thefe  identical  epithets.  • 
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of  reafoning  palTes  my  underftanding.  Truth 
is  never  thus  at  war  with  itfelf. 

In  Owen^  the  bookfeller’s  trial  for  a  libel, 
the  Attorney,  and  Murray  the  Solicitor- 
General,  being 'of  Council  for  the  Crown, 
and  Lord  Chief  Juftice  Lee  the  Judge,  it  is 
faid  that  the  Jury  at  firft  brought  in  their 
verdict  guilty  of  printing  and  publijhing  only. 
His  Lordfhip,  a  plain  downright  lawyer,  re- 
fufed  to  take  the  verdict,  faying  they  mull 
either  find  the  defendant  generally  guilty  or 
not  guilty,  or  elfe  they  muft  find  a  fpecial 
verdidt.  Whereupon  the  Jury  found  the 
defendant  not  guilty.  It  would  be  mifpend- 
ing  time  to  relate  the  well  known  and  tho¬ 
roughly  agitated  cafe  of  Penn  and  Mead,  or 
the  doctrine  of  BuJheV^  cafe. 

I  am  equally  at  a  lofs  to  comprehend  why 
the  Jury  by  faying  that  they  did  not  find 
the  meaning  put  upon  the  paper  by  the 
innuendoes  would  contradict  the  former 
part  of  their  verdidt.’'  Surely  there  is  no 
apparent  inconfiftency  in  their  believing  the 
defendant  to  have  printed  and  publilhed  the 
Public  Advertifer  (as  we  all  faw  and  read  it) 
with  blanks,  and  not  believing  the  filling  up 
of  thefe  blanks  by  the  profecutor  to  be  juft, 
and  according  to  the  intention  of  the  author. 
One  may  be  true,  the  other  falfe.  The 
proving  of  the  one  is  not  proving  the  other. 
They  are  diftindl  queftions.  But  the  Jury 
might  believe  both  the  one  and  the  other, 
and  not  believe  the  paper  for  all  that  to  be  a 
nialitious  and  feditious  libel.  They  are  three 

feparate 
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feparatc  confiderations ;  and  all  the  nonfenfe, 
confufion,  and  difficulty  which  have  fprung 
out  of  this  matter,  may  be  placed  either  to 
the  folly  and  abfurdity  of  confidering  them 
as  infeparably  united,  or  of  denying  that 
they  all  make  conftituent  parts  of  the  infor¬ 
mation,  and  are  confequently  before  the 
jury  and  to  be  judged  of  by  them. 

In  this  light,  which  I  take  to  be  the  true 
one,  there  is  no  doubt  but  the  verdidt  in 
queftion  was  an  acquittal,  as  it  found  no¬ 
thing  but  publication  and  exprefsly  excluded 
the  other  charges. 

As  to  the  admiffibility  of  affidavits ;  I 
take  the  rule  to  be  that  none  can  be  received 
either  to  explain,  deny,  or  controul  any¬ 
thing  that  paffed  at  the  trial,  or  has  been 
the  fubjeef-matter  of  enquiry  and  examina¬ 
tion,  before  the  Jury.  They  can  only  be 
admitted  to  fomething  extraneous,  or  (in  the 
language  of  lawyers)  dehors  the  trial. 

With  regard  to  W oodfall  himfelf :  the  de¬ 
creeing  of  a  new  trial  (or  a  ^e72ire  facias  de 
novo J  is  a  giving  up  of  the  matter,  without 
doubt ;  more  efpecially  when  accompanied 
^Viththe  KtX.0Ynty-GQnQV2\*s  gravely  declaring 
that  he  was  afraid  another  trial  could  not 
now  be  had,  becaufe  the  original  paper  (or 
Public  Advertifer)  had  been  delivered  to  the 
Jurors  and  never  returned,  together  with  the 
Chief  Juftice's  folemn  refponfe  and  refieftion, 
that  nothing  of  that  kind  could  vary  the 
rule  of  Juitice.’’  But,  I  care  not  one  far¬ 
thing  for  the  particular  defendant;  it-is  the 

precedent  ' 
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precedent  which  I  dread,  and  the  expiring 
liberty  of  the  prefs  that  calls  for  the  attention 
and  commiferation  of  all  Englijhmen,  The 
confequence,  doubtlefs,  to  Woodfall  him- 
felf,  is  much  the  fame  as  if  this  lingular, 
anomalous  finding  of  the  Jury  had  been  ad¬ 
judged  an  acquittal.  ,  But  it  is  riot  the  fame 
to  pofterity.  And,  to  be  frank,  I  do  not 
much  like  the  modern  method  of  controlling 
or  correfting  Juries  by  reforting  upon  every 
flimfy  occafion  to  a  new  trial.  And  yet  I 
have  heard  a  certain  Chief  Juftice,  at  his 
firft  entrance  upon  judicature,  roundly  de¬ 
clare  that  the  trial  by  Jury  was  a  very  bad 
fort  of  trial,  and  would  be  the  worft  of 
all,  were  it  not  for  the  controlling  power 
of  Judges  by  the  granting  of  new  trials. 
It  might  have  been  well  enough  fuited  to 
the  old  feudal  times,  but  was  not  at  all 
adapted  to  the  prefent  ftate  of  things.” 
And  I  know  very  well  that  in  Scotland  no 
Jury  takes  place  in  civil  concerns.  Never-' 
thelefs  I  cannot  forget  that  when  this  doc¬ 
trine,  in  difparagement  of  Juries,  was  cited 
in  the  Common  Pleas  by  a  gentle  Serjeant, 
for  the  purpofe  of  more  eafiiy  obtaining  a 
new  trial.  Lord  Chief  Juftice  Pratt  very 
fhortly  faid,  Why  do  you  cite  fuch  cafes 
beifore  me  ;  I  was  bred  up  in  other  prin- 
ciples,  and  am  now  too  old  to  change 
them.’’ 

From  the  beft  exercife  of  my  own  reafon 
upon  the  allowed  principles  of  our  law,  I 
was  fure  in  the  firft  place,  if  council  did 
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their  duty,  that  no  convidtion  could  poffibly 
be  extradled  from  the  late  verdict.  And, 
fecondly,  as  I  have  ever  underflood  that  a 
Jury  cannot,  without  violence  to  the  confti-? 
tution,  be  excluded  from  judging  the  in¬ 
tention  of  a  libeller’s  adt  any  more  than, 
from  judging  the  homicide’s,  fo  I  was 
and  am  ftill  clearly  of  opinion  that  the 
verdidt  in  the  King  againjl  Woo(y-'ally  if  re¬ 
ceived,  was  a  verdidt  of  acquittal.  Indeed, 
I  am  now  abfolutely  convinced.  For,  if 
.the  prefent  grand  jufticiary  has  not  been 
able  to  fupport  the  contrary  pofitions,  either 
to  the  fatisfadtion  of  the  bar  or  mankind, 
nobody  elfe  either  can  or  ever  will. 

- — ^ Pergama  dextr^ 

Defendi  pojjenty  etiam  hdc  defe^ifa  fuijj'ent. 

It  muft  truly  be  a  defperate  caufe  that  he 
cannot  colorably  maintain  at  leaft.  And  yet 
to  fpeak  honeflly  the  truth,  I  have  never 
met  with  any  judgment,  which  in  the  opi¬ 
nion  of  fober  men  has  given  lefs  fatisfadlion, 
There  is  an  indeterminatenefs  (I  will  not  fay 
fallacy)  in  the  cxpreflion,  a  duplicity  of  fenfe, 
and  a  fubtlety  of  argument,  which  confound, 
but  do  not  convince.  However,  it  is  nei¬ 
ther  to  my  puipofe,  nor  in  my  inclination, 
to  queftion  the  alfamed  fafts,  nor  to  lay 
open  the  ambiguities  and  generalities  which 
the  coffee-houfe  lawyers  are  daily  defcanting 
upon.  Although  I  think  what. has  been 
four  months  in  fabricating  iXiight  be  dif- 
"  jointed 
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jointed  in  half  an  hour.  I  wifn  with  all  my 
heart  could  regard  the  clofe  of  this  forry 
affair  as  an  indiredl  palinodia  of  the  damnable 
dodrine  and  pofition  that  jurors  are  not,  in 
criminal  fuits,  after  hearing  the  opinion  of 
'  the  Bench,  to  be  Judges  of  the  intention,  that 
is,  of  the  criminality  of  the  deed ;  but  to 
my  infinite  concern,  I  think  it  the  very  re- 
verfe,  a  deliberare  compofition  to  overturn 
the  fight  of  all  jurors,  and  to  ftrip  them  of 
their  immemorial  franchife  and  inheritance, 
the  very  bulwark  of  their  and  our  perfonal 
liberty.  Any  unafcertainable  diflindions 
between  ads  indifferent  and  unlawful, 
^nd  betwixt  fads  of  publication,  juftifi- 
j^ble  or  excufable,  lawful,  innocent,  or  cri¬ 
minal,  if  any  iuch  were  originally  deli¬ 
vered,'  or  may  have  fince  been  foifted  in 
dency  and  effeds  which  I  have  fuggefted. 
The'ignorant  may  be  puzzled  or  circumvent¬ 
ed,  but  the  fagacious  and  difeerning  cannot 
be' thus  purblinded.  And  m  time,  difcuffion, 
and  occafion,  I  leave  the  redrefs  and  remedy, 
hoping  that  thole,  who  are  able  and  prompt 
to  refent  the  diftant  Attack  of  a  foreign  enemy, 
iipon  a  contemptible  outlying  poffeffion,  will 
not  fuffer  one  of  the  main  pillars  of  our  do- 
meftic  conftitution  to  be  Tapped  and  under¬ 
mined  btfore  our  faces  at  home.  Let  us,  in 
jdiort,  ail  unite  in  defence  of  our  antient  po¬ 
licy,  the  trial  by  jury,  and  cry  out  in  the 
words  of  Father  Pauly 

"  '  '  EJio  per p etna. 
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*uno  avulfo 


Non  deficit  alter  aureus. 


November  28, 

After  writing  the  above,  word  was 
brought  to  me  that  in  the  King  againji 
Ahno'n^  the  defendant  had  received  fentence  in 
the  Kings  Bench  to  pay  10  marks,  and  to  be 
bound  himfelf  in  a  recognizance  of  400/.  fof 
his  good  behaviour  for  two  years,  and  to  find 
two  fureties  in  200/.  a  piece,  under  pain  of 
imprifonment. 

The  cafe  was,  I  think,  that  the  fervant  of 
the  defendant  received  into  his  lliop  fome  co¬ 
pies  of  the  pamphlet  (charged  to  be  a  libel) 
when  his  mafter  was  abfent,  upon  a  general 
prefumption  that  he  would  willingly  promote 
the  fale  of  the  publications  of  Mr.  Miller  the 
editor.  Several  were  foon  fold.  The  defen¬ 
dant,  the  mafter,  is  therefore  prefumed  to 
have  known  and  authorized  this  fale,  and  is  in-  ^ 
formed  againft  for  it  by  the  attorney  general. 
Nothing  to  the  contrary  is  proved,  although 
opened  by  counfel,  at  the  trial »  and,  upon 
this  prefumptive  evidence  (the  admiffion  of 
which  was  ftrenuouny  oppofed)  he  is,  under 
the  diredlion  of  the  judge,  convi6ted.  The 
judge  however  declared,  that  had  any  evidence 
been  produced  to  have  proved  the  defendant 
ignorant  of  the  fale  when  made,  and  to  have 
difapproved  it  fo  foon  as  it  came  to  his  know¬ 
ledge,  he  would  have  direefted  the  jury  to  have 
acquitted  him.  One  WoodfalU  it  leems,  origi¬ 
nally  printed  the  paper  in  queftion  in  the  Pub-^ 
lie  Advertifer^  from  whence  it  was  copied  into 

other 
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other  news-papers,  and  afterwards  colle6led  by 
Miller^  and  various  people,  into  monthly  Regif- 
ter 5  and  Muf arums,  IVoodfall  and  Miller  are  pro- 
fecuted  for  their  publications,  and  both  acquit¬ 
ted.  When  Almon  is  brought  up  for  judgment, 
it  appears  by  affidavits  from  him.  Miller  &c. 
that' he,  the  defehdant  Alnicn^  v/as  from  home 
when  the  copies  were  brought  to'  his  fhop  and 
fome  of  them  fold,  and  that  at  his  return  he 
forthwith  looked  into  the  publication,  and  fee¬ 
ing  it  a  dangerous  one,  ordered  the  fale  to 
be  ftopt,  and  his  fervant  to  carry  bade 
the  remainder.^  Thefe  affidavits  are  un- 

*  From  Lloyd’s  Chronicle,  Nov.  30,  1770. 
Suhjiance  of  njohat  pajfed  in  Weft7ninfier-Hall yefterday  ( Nov, 
28)  vjhcnMr,  Almon  received  fentence  for  felling  Number 
I.  of  the  London  Mufeum,  containing  fiinius^ s  Letter  to  the 

K - . 

About  two  o’clock  Mr.  Almcn  was  brought  into 
the  Court  o-f  King’s  Bench.  Lord  Mansfield  told 
the  Court  there  were  fix  affidavits  which  were  firong  in 
alienating  the  criminality,  and  extenuating  the  degree  ©f 
guilt  in  the  defendant ;  and  it  was  neceiTary  they  fiiould 
be  readin  open  Court.  The  two  firft  by  Mr.  Miller,  print¬ 
er,  depofing  that  he  [is  the  printer,  publiffier,  and 
principal  proprietor  of  the  London  Mufeum  ;  that  he 
inferted  therein  the  letter  of  Junius,  without  the  privity, 
confent  or  knowledge  of  Mr.  Almon,  or  any  kind  of 
«ommunication  with  him  ;  that  he  put  Mr.  Almon’s 
name  upon  the  blue  cover  of  the  work,  in  like  manner, 
without  his  privity,  confent  or  knowledge;  that  Mr. 
Almon,  a®  foon  as  he  difeovered  his  name  at  the  footof 
.the  wrapper,  immediately  fent  Mr.  Miller  a  note,  ex- 
preffing  his  diflike,  and  defiring  that  it  might  not  appear 
therein  future;  this  note  was  accidentally  deftroyed,  as 
Mr.  Miller  did  not  conceive  it  would  ever  be  of  confe- 
quence  enough  to  be  prefer ved.  The  third  affidavit  was 
made  by  the  defendant  himfelf,  who  declared,  that  he 
was  nbt  at  home  when  the  London  Mufeums  came  into 
his  (hop  ;  that  as  foon  as  he  came  in,  which  was  in  the 
afternoon  of  Jan.  i,  he  obferved  his  name  at  the  bot¬ 
tom  of  the  cover,  and  immediately  fent  a  note  to  Mr. 
Miller,  expreffing  his  difapprobation  of  it ;  and  the  firft 

F  time 
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controverted,  uncontradicfted,  and  uni'm- 
peached,  and  comprize  the  very  evidence 

time  in  the  fime  day  that  he  had  leifure,  he  perufed  the 
monthly  pablicationf;,  and  dire^lly  gave  orders  to  ftop 
the  Tale  of  fuch  a.s  contained  Juniuses  letter;  among 
others  was  the  London  Mufeum  ;  the  number  fept  him 
by  Mr.  Miller  was  300,  and  about  67  or  68  were  fold 
before  he  ordered  the  fale  to  be  ftopt ;  the  next  morn¬ 
ing  he  ordered  v/hat  remained  to  be  carried  up  to  his 
garret^  and  the  earlieft  opportunity  returned  them  to 
Mr.  Miller.  The  fourth  affidavit  was  the  depofition  of 
Mr.  Dilly,  bookfeller,  proving,  that  it  was  the  culto- 
niary  pradice  of  the  trade  to  affix,  in  the  title  page  of 
any  book  or  pamphlet,  the  names  of  fuch  bookfellers, 
who,  from  the  conveniency  of  their  fituation,  or  the- re¬ 
putation  of  their  trade,  might  tend  moft  to  encreafe  the 
fale.  The  fifth  affidavit  was  made  by  Robert  Morris, 
Efq;  of  Lincoln's  JiiH,  barriftcr,  who  depofed,  that  he 
had  called  at  Mr.  Almon’s  a  day  or  two  afteY  the  pub¬ 
lication  of  the  London  Mufeum,  and  afked  him  for  it  ; 
but  Mr.  Almon  anfwered  him  he  had  it  not ;  this  depo¬ 
nent  further  declared,  that  while  he  was  in  the  (hop  a 
ftranger  alfo  came  in  to  buy  one,  but  was  refufed  it  in 
the  fame  manner  ;  that  he  had  himfelf  fince  bought  it 
elfe where,  had  perufed  it,  and  conceived  it  was  no  libel. 

The  fixth  affidavit  was  made  by -  Adams,  fhopmaa 

to  Mr.  Almon,  who  fully  corroborated  and  ftrengthened 
w'hat  his  mafter  had  previoufly  depofed. 

The  Attorney  General  opened  with  declaring,  that 
had  not  the  defendant  produced  the  fix  affidavits,  he 
Ihould  have  been  extremely  urgent  with  the  Court  for 
as  fevere  a  punifhment  as  could  be  inflicted,  as  he  confi- 
dered  the  offence  Mr.  Almon  was  convidled  of,  as  one 
of  the  moft  heinous  that  could  poffibly  be  imagined  ; 
that,  as  far  as  liis  ideas  carried  him,  a  publifher  was  not 
at  all  lei's  criminal  becaufe  he  was  not  the  original  pub¬ 
lifher  ;  in  his  mind  he  was  infinitely  more  fo  ,  the  au¬ 
thor,  as  the  founder  of  the  mifehief^  had  the  greateft 
guilt  ;  the  perfon  who  firft  printed  it,  without  having 
heard  amy  opinion  but  his  own,  was  not  near  fo  crimi¬ 
nal  as  he  who,  after  the  general  idea  of  the  public  was 
known  concerning  it,  gave  it  to  the  world  a  fecond,  a 
third,  or  a  temh  time;  all  that  remained  now  for  him 
was  to  point  out  fuch  objedtions  as  arofe  in  his  breafr, 
tending  to  lefTen  the  effcdl  of  the  affidavits  in  aiienating 
the  criminality  of  the  defendant;  he  obferved  firfr,  that 
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^vhich  Lord  Mansfield  proclaimed  at  the  trial, . 
had  it  then  been  produced,  would  have  acquit- 

what  Mr.  Miller  had  depofed  might  have  been  given  as 
evidence  on  the  trial,  that  deponent  having  been  then 
called,  if  not  fworn,  but  was  prevented  from  examina¬ 
tion  by  the  Counfei  for  Mr.  Almon  ;  that  in  that  cafe, 
he  and  his  brethren  would  have  been  afforded  an  oppor¬ 
tunity  or  crofs-examining  the  witneffes,  and  ha\  e  put 
Idch  queftions  to  them  as  might  have  leifened  the  weight 
of  what  they  advanced. — Lord  Mansfield  here  defired  to 
fet  the  Attorney  General  right,  informing  him  that  the 
affidavits  were  not  now  received  as  impeaching  or  inva¬ 
lidating  the  recorded  verdict ;  if  thev  had  been  offered 
in  that  light,  the  Courf  could  not  have  heard  them;  that 
the  Counfei  for  the  defendant  had  wifely  llopped  the 
evidence  on  their  lide  from  being  examined,  thereby 
preventing  any  thing  coming  out  that  might  injure  their 
client  ;  that  the  afSdavits  now  were  merely  to  leifen  and 
fix  the  degree  of  punilhment  the  defendant  merited ;  and, 
therefore,  the  Attorney  General  went  upon  wrong/ 
grounds  in  confidering  them  as  evidence  for  Mr.  Almon. 
The  Attorney  General  next  urged,  the  want  of  precife- 
nefs  in  the  affidavit-',  particularly  in  that  of  the  defen¬ 
dant,  which,  he  faid,  did  not  point  out  the  difference 
of  time  between  his  fending  the  letter  to  Mr.  Miller,  and 
ftopping  the  fale  of  the  pamphlet,  and  was  curioufly  de¬ 
fining  the  inaccuracy,  when  Judge  Afton  interrupted 
him  with  obferving,  that  that  was  rather  a  nice  argu¬ 
ment;  that  the  Court  underftood,  and  he  dared  fay  Mr, 
Almon  meant  it,  in  the  afternoon  of  the  day  of  the  pub¬ 
lication  ;  that  if  it  was  any  way  equivocal,  the  matter 
wasdire*^  perjury. — The  Attorney  General  declared,  he 
did  not  mean  by  nice,  or  fubtle  arguments,  to  hurt  any 
man,  but  went  upon  the  honeft  grounds  the  affidavit 
afforded;  that  as  it  was  wholly  in  the  defendant’s 
power  to  produce  all  he  could  in  favour  of  himfelf,  he 
only  wondered  he  had  not  been  more  full  and  conclufive, 
reciting  the  tenor  of  the  affidavit  in  words  rather  more 
expreffive  and  conclfe  than  AlmonL  :  he  faid,  he  was 
more  particularly  urgent  upon  this  occaflon,  that  too 
great  a  precedent  might  not  be  opened  for  delinquents 
to  evade  punifhment,  by  lefiening  and  impeaching  the 
verdifl  when  brought  to  receive  judgment,  and  that  it 
might  nor  be  laid  down  as  a  rule  of  the  Court,  to  afford 
a  Ihelterfor  criminals  to  efcape  under,  upon  a  plea  of  ig¬ 
norance,  or  of  a  libel  being  fold  inadvertently  without 
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ted  the  defendant.  And  it  is  immaterial  now 
whether  the  non-produ6lion  of  it  at  that  time 


the  knowledge  of  the  vender  :  [Lord  Mansfield  informed 
him,  he  need  not  be  under  apprehenfions  that  any  fuch 
rule  would  be  laid  down  by  that  Court ;  and  then  afked 
the  Counfel  for  the  Crown,  if  they  had  any  affidavits  to 
produce  on  their  fide ;  and  being  anfwered  in  the  nega¬ 
tive,  he  informed  the  Court  that  he  was  obliged  to  leave 
them,  but  defired  the  matter  might  go  on.]  The  Attor¬ 
ney  General  next  diftinguiflied  between  a  man’s  felling 
a  pamphlet  as  long  as  he  could  fell,  and  flopping  while 
he  yet  had  it  in  his'  power  to  fell,  calling  Mr.  Almon’s 
the  middle  degree  of  guilt,  but  yet  aggravating,  as- much 
as  pofTible,  every  circumftance  that  could  tell  againft 
the  defendant,  orincreafe  the  punifliment.  The  Solici¬ 
tor  General  feconded  what  the  Attorney  General  had 
juft  advanced,  obferving,  that  Mr.  Almon’s  affidavit 
was  very  vague  and  inconclufive  ^  that  the  Court 
ihould  have  been  informed  where  Mr.  Ainion  was 
when  from  home,  why  he  went  frem  home,  whether 
into  the  country,  or  to  what  place,  the  bufinefs  that  de¬ 
tained  him,  and  the  precife  time  he  ftaid  ;  that  Mr.  /\I- 
iiion  had  wrote  to  Miller  about  his  name,  why  he  did  not 
alfo  then  return  the  books?  The  fame  cover  in  which 
his  name  was  printed,  expreffed  the  contents  of 
the  pamphlet,  at  the  head  of  which  frood  Junius’s  letter  to 
theK — :  Could  he  not  fee  that  ?  But  he  fold  67,  and  then 
flopped,  v/hen,  as  his  affidavit  faid,  he  looked  over  the 
monthly  publications.  It  was  not  therefore  unknowing¬ 
ly,  or  againft  Mr.  Almon’s  will,  to  fell  what  he  knew 
to  be  a  criminal  paper ;  but  it  was  the  fear  of  punifhment 
alone  that  induced  him  to  flop  the  fale;  Mr.  Almon  had, 
on  his  trial,  been  legally  convided  of  fefling  a  libel  of 
the  moft  Infamous  kind  ;  the  affidavits  produced  were 
with  him  of  no  weight,  they  were  extraneous  to  the  ver- 
did,  nor  Ihojld  they  at  all  affed  the  punifliment. — Mr. 
Moreton  got  up,  as  third  Counfel  for  the  Crown,  fpoke  * 
a  few  words,  which  fcarce  any  body  heard,  and  then  fat 
down  again;  when  Serjeant  Glynn  arofe,  and  began 
with  obferving,  that  what  his  learned  brethren  had  faid, 
as  to  the  affidavits  now  produced  not  impeaching  or  Icf- 
fening  the  verdidl,  they  were  certainly  right ;  the  verdid 
of  a  jury  was  folemn,  and  ought  to  be  confidered  as  a 
facred  finding  ;  in  confequence  of  the  verdid,  he  was 
under  the  neceffity  of  conddering  Mr.Alrnon  as  in  fome 
nieaiure  guilty,  but  it  was  but  right  tile  guilt  fhould  be 
regarded  only  in  its  juft  and  proper  degree  ;  Mr.  Al- 
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happened  from  accident,  negligence,  or  mifap- 
prehenfion  of  council.  It  certainly  exifted  and 


mon’s,  in  his  opinion,  was  almoft  merely  nominal,  and 
was  indeed,  with  all  due  deference  to  the  verdid,  next 
to  nothing ;  the  affidavits  were  llrong,  and  ought  to 
leiTen  the  idea  of  criminality  the  verdid  neceffarily  in¬ 
volved  the  defendant  in  ;  the  Attorney  General  might 
indeed  have  drawn  them  up  v/ith  more  accuracy  j  JV3r. 
Almon,  as  an  honeft  map,  (a  charadter  in  which  he  had 
never  been  impeached)  had  only  gi”’en  the  neceffary 
llrong  lights,  which  he  had  not  done  altogether  without 
the  affiftance  of  the  Attorney  General ;  for  it  was  incon- 
fequence  of  the  objetiions  made  by  that  gentleman, 
when  Mr.  Alraon  was  brought  up  for  judgment  lad 
term,  that  the  affidavits  bore  their  prelent  face  ;  the 
Bench,  as  well  as  the  Bar,  had  pointed  it  out  as  necef- 
fary,  that  it  fhould  be  afeertained  when  Mr  Almon 
lloppeci  the  fale,  how  many  he  fold,  and  when  they  were 
returned  ;  chefe  queftions  were  now  anfwered  ;  that  as 
to  the  “  VVhere  was  ho  ?  What  did  he?  and,  ^Vhen  re¬ 
turned  he  r”  -fo  loudly  and  ftrenuoufiy  called  for  by  the 
learned  Solicitor  General,  they  were  not  neceifary  to  the 
point,  nor  were  they  before  demanded;  Mr.  Almon,  of 
all  the  publilhers  of  this  paper,  many  avowedly  fo,  flood 
,  alone  likely  to  receive  punifhment,  and  certainly  with 
die  flighteit  degree  of  criminality  ;  his  crime  was  merely 
nominal;  and  his  punifhment,  if  any,  Ihould  be  merely 
nominal ;  the  affidavits  might  be  called  extraneous  from 
the  verdict,  but  they  were,  of  the  kind,  of  weight  and 
confequence  I'ufficient  to  alleviate,  and  almoll  wholly  ex¬ 
culpate  the  defendant.  As  to  talking  of  being  induced 
to  do  right  through  fear  of  punifhment,  it  was  an  argu¬ 
ment  that  might,  with  equal  propriety,  be  alledged 
againfl  every  man,  for  every  good  and  jtift  aClion  ;  a  fe- 
vere  punilhment  was  never,  under  luch  circumllances, 
indicted  in  that,  or  any  other  Court  of  Legidatare,  he 
'hoped,  therefore,  the  Court  would  properly  confider  the 
degree  of  extenuation  enforced  by  the  affidavits,  arrd  give 
judgment  accordingly. 

.  Mr.  Lee  fpeke  next  for  the  defendant ;  he  obferved, 
that  if  Mr.  Almoii’s  affidavits  were  equivocal  or  falfe, 
they  were  not  only  the  grolTeil  prejudices,  but  the  grof- 
•  fell  infults  upon  that  Cotr.'t  that  ever  had  been  offered  ; 
but  that  there  did  not  appear  to  him  the  mod  diflant  rea- 
fon  to  doubt  the  validity  or  truth  of  any  of  them  ;  the 
affidavit  of  Mr.  Morris,  an  independent  gentleman,  was 
the  molt  incontrovertible  proof  of  their  being  founded 

oa 


I 


I 


(  36  > 

might  have  been  had.  The  defendant  there¬ 
fore  was  always,  foro  confcienti^e^  innocent,  and 

cn  fa6l  that  could  poffibly  be  produced  :  and  that  eUa- 
bliflied,  the  whole  was  a  ftroug  alleviation  of  the  defen¬ 
dant’s  criminality  ;  he  declared  he  was  amazed  to  hear 
the  gentlemen  of  the  other  lide  profecutiiig  this  affair 
with  fo  much  ardour  ;  he  imagined  that  Mr.  Almon 
had  been  al.1  along  confidered  as  fcarcely  at  all  guiltv  ; 
that  every  circumftance  told  for  him  ;  and  he  hoped  the 
Court  would  be  as  lenient  as  poffiblein  the  punifhment. 

Judge  Allon  then  began  giving  judgment,,  which 
he  prefaced  with  obferving,  that  Mr.  Almon  had 
been  found  guilty  of  publilhing  a  moft  wicked,  fediti- 
»>us,  and  malignant  libel  ;  a  libel  on  the  perfon  of  the 
King,  a  Prince  remarkable  for  the  excellency  of  his 
public  condudl,.  his  private  and  religious  virtues,  and  his 
Ileady  attention  to  the  welfare  of  his  people  ;  as  admir¬ 
able  in  himfelf  as  his  Libeller  was  defpicable;  notwith- 
Jlanding  the  opinion  of  one  Moi'ns,the  defendant  had  been 
fully,  fairly,  and  legally  convifted  of  felling,  in  the  Lon¬ 
don  Mufeum,  a  libel  filled  with  defamation  and  falfhood, 
abubveof  the  Sovereign,  and  the  great  officers  of  ftate, 
charging  both  Houles  of  Parliament  with  adopting  arbi¬ 
trary  meafurcs  to  the  injury  of  the  public,  and,  in  con¬ 
tempt  CO  the  laws,  tending  to  diflurb  the  public  peace,  to 
dcllroy  order,  and  create  anarchy  and  confuiion  ;  the 
crime  defervcd  the  fevereft  punidiment  that  could  poffi- 
My  be  iiijlidted  ;  but  the  King  wanted  not  toopprefs  his 
fiibjeds  with  cruelty,  he  meant  only  to  coned  their  ill- 
fprung  errors.  I’he  Court  were  of  opinion  the  affidavits 
of  Mr.  Miller  and  Mr.  Almon  leffened  the  {juilt  of  the 
latter  ;  they  did  not  attend  to  one  of  the  others,  as  they 
would  not  pay  any  regard 'to  the  affidavit  of  Morris,  who 
could  declare  (though  only  in  a  parenthcfis)  that  Juni¬ 
us’s  letter  was  not  a  libel  ;;but  that  the  bookfelJers,  in  fu- 
I'ure  times,  might  not  fereen  themfeives,  by  pleading  ig¬ 
norance  of  what  they  fold,  it  was  neceffary  to  repeat, 
that  the  bare  facl  of  publication  was  fufficient  convidion. 
'The  Court  conceived,  that  the  affidavits  were  not  defign- 
cdiy  equivocal  ;  if  they  were,  the  defendant  mufl  knovy 
he  was  guilty  of  perjury  :  and  notwithltanding  what  had 
been  faid  by  gentlemen  of  the  other  fide.  Judge  Afton  de¬ 
clared  he  could  not  help  defending  the  Attorney  General 
for  pulhing  his^prayer  for  judgment  in  this  caufe.  Had 
he  done  otherwife,  ne  vvouid  have  negleded  the  duties  of 
his  office,  a  matter  he  had  never  yet  been  guilty  of.  The 
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this  was  kiiOwn  to  the  court,  when,  in  confe- 
qilence  of  his  aftual  conviction,  they  were 
obliged  to  pafs  formally  a  fentenoe  of  condem¬ 
nation  upon  him. 

is  therefore  to  be  inquired,  and  I  fliould 
be  glad  to  know  how  he  came  to  be  fo  fevTrely 
dealt  with.  As  to  the  fine,  it  is>not  great  and 
ihall  fay  nothing  to  it ;  although  one  would 
think  in  fuch  cafe  he  might  and  iliould  have 
been  mulcted  a  barlev  corn,  and  then  difmif- 
fed,  with  fome  commiferation  for  the  grievous 
trouble  and  heavy  expence  he  had  been  unfor¬ 
tunately  put  to.  His  injury  was  great  enoughs 
by  having  been  tried  at  all,  and  much  greater 
by  having  been  found  guilty,  when  innocent. 
The  judges  mufl  have  felt  for  him,  if  they 
confidered  the  cafe  only  before  them  and  look¬ 
ed  at  nothing  elfe,  v;hich  I  cannot  fuppofe 
judges  ever  do.  My  aflonifiiment  therefore  is 
extreme  to  find  him  who  fnould  have  been  ac- 

fcntence  was,  a  fine  of  ten  marks,  and  to  be  bound  over 
to  his  good  behaviour  for  two  years,  the  defendant  in 
400I.  and  two  fureties  in  zool.  each. 

N.  B.  Copies  of  thefe  affidavits  were  gii'en  to  the  So¬ 
licitor  of  the  Treafury  laft  Trinity  Term,  before  the 
long  vacation,  and  three  of  them  had  been  read  in  Court. 
After  this  fecond  reading  was  finiffied,  the  Counfel  were 
heard,  and  then  Mr.  J.  Afton  read,,  from  a  paper,  what 
the  Court  thought  good  to  pronounce  upon  the  matter. 

The  reafon  given,  for  throwing  out  of  the  coniidera- 
tion,  a  materia]  affidavit  made  by  Mr,  Morris,  a  witnels 
totally  difinterefted,  is  really  curious.  He  is  a  young 
barrifter,  and  fwears  that  he  bought  Junius’s  letter,  n‘:t 
thinking  it  a  libel.  The  Judge  thinks  it  is;  and  the  poinf 
upon  which  thefe  two  lawyers  differ,  is  agreed  unani- 
moufly  by  the  whole  Court  to  be  matter  of  law.  Be- 
jcaufe,  therefore,  Mr.  Morris  is  wrohg  in  his  legal  no-  - 
tiens,  he  is  not  to  be  credited  as  to  matter  of/kt?.  How 
this  might  found  in  the  four  Cotirts,  I  know  not;  but,,  ia 
my  opinion,  it  will  not  pafs  in  Weilminfter  Hall  for  fair 
inference,  good  logic,  or  pure  jullice. 
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quitted  and  v^as  avowedly  free  from  all  crime, 
adjudged  to  enter  into  a  very  large  recogni¬ 
zance  for  his^good  behaviour  during  two  years 
to  come,  under  pain  of  being  imprifoned. 
This  is  the  fentence  of  a  criminal,  who  hath 
dangeroufly  and  wilfully  broken  the  peace  and 
violated  the  rights  of  fociety.  Shehheare  and 
Wilkesy  the  real  authors,  convidted  on  the  nie-i 
rits,  underwent  this  fort  of  judgment.  But 
no  reafon,  no  polity,  no  principle  of  natural 
juftice,  no  ground  of  municipal  law,  no  prac¬ 
tice,  no  precedent,  which  I  ever  heard  of,  will 
warrant  the  forcing  of  a  man,  innocent  by  the 
teftimony  of  the  judge  who  tried  him,  by  the 
confelTion  of  the  court  that  fentenced  him,  to 
find  the  fecurity  of  a  guilty  convidl  for  his  fu¬ 
ture  good  behaviour.  His  true  cafe  was  now- 
known,  and  notorioufly  fuch,  that  had  it 
come  out  at  the  trial  he  muft  and  would  have 
been  acquitted  upon  the  fpot,  through  the  doc¬ 
trine  and  under  the  diredlion  of  Lord  Mansfield. 
No  furety  or  recognizance  could  have  then 
been  demanded.  What  is  it  that  juftifies  it 
now  It  was  to  be  fure  moil  exceedingly  unluc¬ 
ky  that  his  lordlhip  lliould  happen^  as  the  news¬ 
paper  relates  It,  to  fidp  out  of  court  hut  three  mi- 
7iutes  after  this  poor  bookfeller  was  called  up. 

It  was  unfortunate  for  both.  I  can  only  wilh 
now  that  the  record  together  with  the  affidavits 
and'-the  fudges  notes  of  the  trial  could  fome  how 
be  brought  before  or  fent  for  by  the  lords  and  ^ 
undergo  a  parliamentary  review.  The  defen¬ 
dant  would  there  be  fure  at  lead:  of  Lord  Manfi- 
fieldh  doing  him  juftice. 

I  cannot  account  for  this  proceeding  of  the 
King's  Bench  as  a  court  of  law,  or  even  fugged: 
to  myfelf  a  juftifiable  ground  of  criminal  jurif- 
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di£lion,  for  throwing  fuch  painful  reftraint  and 
fevere  chains  round  the  birthright  of  an  inno¬ 
cent  Englifbman^  during  two  years  of  his  life. 
Unlefs  I  am  mifinformed  touching  the  circum- 
ftances,  there  is  no  legal  vindication  of  the  mea- 
fure,  and  in  confcience  and  equity  ,  it  is 
highly  unjuft.  It  mull  therefore  be  done  by 
this  facred  court  upon  fome  principle  of  new 
police,  as  a  licenfing-ofiice  for  the  prefs.  In¬ 
deed  the  dilproportionatenefs  of  the  fine  to 
the  recognizance  and  rellraint  proves  it  to  be 
fo.  It  mnft  be  in  this  light  that  Mr.  Almon  is 
laid  under  a  biennial  interdi6lion  from  the  free 
ufe  of  his  prefs,  in  a  word,  from  printing  any 
paper  (in  the  language  of  judge  Allyhone)  re^ 
lative  to  government  at  all^  under  the  penalty  of 
800  L  He  who  fully  exculpated  himfelf  is 
put  into  this  dreadful  jeopardy.  And^  w-ho  can 
tell  what  may  be  deemed  by  the  King’s  Bench 
an  infraction  of  his  good  behaviour,  and  a  for¬ 
feiture  of  his  recognizance  ?  He  can  neither 
fpeak,  aCl,  nor  write,  without  fear  and  danger. 
If  a  man,  exempt  from  all  crime,  convided 
through  his  own  or  his  counfel’s  inadvertency, 
or  the  judge’s  mifdireClion,  and  cleared  by  fub- 
fequent  proof,  can  thus  be  dealt  with, 

Juftice  (lands  trembling  on  the  edge  of  law.” 
If  this  ftrait  waiftcoat  can  be  clapped  upon 
him,  when  juflified  in  open  court,  what 
would  have  been  done  with  him  had  he  been 
the  wilful  vender  of  fomc  impudent  abufe,  and 
R  real  delinquent ! 

Having  laid  thus  much  upon  this  head,  let 
us  now  enquire  how  the  defendant  came  ever 
to  be  found  guilty  at  all.  It  is  true,  if  I  am 
rightly  inflrucled,  that  he  produced  no  wirnefs 
to  prove  his  innocence,  but  as  true  that  no 
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proof*  whatever  was  produced  againft  him  pei'* 
fonally.  He  was  convided  in  a  criminal  court, 
under  the  exprefs  diredtion  of  the  chief  juftice 
of  England,  upon  prefumptive  evidence  alone, 
notwithftanding  the  admiffibility  of  it  was  ob- 
jedVed  to.  In  fhort,  his  fervant  did  the  crimi¬ 
nal  adt  in  the  defendant  his  mailer’s  houfe,  and 
ir  was  therefore  prefumed  to  be  done  by  his 
mailer’s  order,  and  with  his  privity.  Now,'  al¬ 
though  this  fort  of  evidence,  which  is  not  the 
violent,  but  at  moil  the  probable  prefumption 
only,  may  have  been  held  fufficient  in  civil 
cafes  to  put  a  defendant  upon  his  defence,  it 
has  never  before  been  held  lb,  that  I  know  of, 
in  any  criminal  caufe.  My  Lord  Coke  *  fays, 
in  treating  of  civil  matters,  that  the  pr^efumftio 
prohahilis  weighs  but  little,  and  then  it  muft  be 
accompanied  with  other  matter,  and  is  but  in¬ 
ducement.  The  cafe  of  Almon  is,  I  fancy,  the 
firil  inilance  of  its  ever  having  been  received  at 
all  in  a  criminal  fuit  •,  and  in  his  cafe  it  was  the 
ground  of  convidlion.  The  judge  diredled 
that  it  was  admiiTible,  it  being  pritnd  facie  evi¬ 
dence,  and  that  prima  facie  evidence  was  fuffi^ 
cient  in  a  criminal  court  to  put  a  defendant 
upon  his  defence,  and  that  it  was  conclujive  evi¬ 
dence,  if  no  other  was  oppofed  to  it.  And  by 

*  I  Infl.  6th  Book.  ‘‘  Many  times  juries,  toge- 
ther  with  other  matter^  are  much  induced  by  prefump- 
tions,  whereof  there  be  three  forts,  vi%,  violent,  pro¬ 
bable,  and  light  or  temerary,  Violenta  prafumptio  is 
many  times  plena  probation  as  if  one  be  run  thorough 
the  body  with  a  fword  in  a  houfe,  whereof  he  in- 
llantly  dies,  and  a  man  is  feen  to  come  out  of  that 
houfe  with  a  bloody  fword,  and  no  other  man  was  at 
that  time  in  the  houfe.  Pr^fumptio  probahiUs  moves 
little  j  but  pr^sfumptio  levis  feu  temeraria  moves  not  at 
ail.** 
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this  me^s  every  mafter  is  now  rendered  crim- 
nally  anfwerable  for  the  act  of  his  fervant.  I 
queftion  neverthelefs  both  pofitions.  If  any 
fuch  evidence  were  ever  before  received  at  all' 
(which  I  fomewhat  doubt)  in  a  crown  caufe,  I 
dare  lay  it  was  merely  by  way  of  inducement 
and  illuftration  of  other  evidence,  and  after 
fuch  other  evidence  had  been  layed  as  a  ground 
for  it.  I  dare  venture  to  fay,  it  was  never  be¬ 
fore  the  foie  evidence  upon  which  any  convic¬ 
tion  was  founded.  I  never  heard  before  of 
evidence  in  a  crown  court;  and  to 
go  farther,  and  to  lay  it  down  as  conch/ive  evi- 
.dence  there,  is  utterly  inconfiflent  with  all  the 
ideas  of  law  which  I  have  ever  imbibed.  It  is 
in  reality  changing  the  very  conftitution  of 
courts,  and  making  no  difference  between  civil 
and  criminal  law  *,  between  a  man’s  making  fa- 
tisfaclion  out  of  his  purfe,  for  a  lofs  which 
another  has  fuftained  by  -  the  ad;  of  his  fer¬ 
vant,  and  the  anfwering  criminally  to  the  ftate 
in  his  own  perfon,  as  an  offender  to  his  country, 
and  a  wicked  man,  for  what  fome  body  in  his 
fervice  has  done,  without  anyfpecial  order.  It 
is  reverfing  the  antient  law  of  England  upon 
this  head ;  and  I  do  not  conceive  it  to  be  main¬ 
tainable  upon  the  grounds  and  principles  of 
the  conftitution.  The  confequences,  I  am  fure, 
will  b,e  very  exten.five,  and  may  be  extremely 
dangerous  to  all  mafters,  if  it  be  once  und^r- 
ftood  that  they  may  be  criminally  affeded  by 
the  acts  of  their  lervants,  who  proceed  upon 
general  and  not  upon  particular  orders,  Livi~. 
liter  they  may,  but  criminaliter  not.  The  civi¬ 
lians  definition  I  know  :  conjeBura  ex  certo  Jigna 
provenienSy  qu^e^  alio  non  addvMoy  pv  veritate 
'habctiir*  But  v/ith  them  the  word  cerjo  meets 
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‘with  a  very  ftrong  iiiterpretation.  However  we 
are  to  be  governed,  as  our  ailceftors  once  before 
faid,  by  our  own  merciful  and  wife  laws,  and 
not  by  thofe  of  the  Roman  emperors.  And,  for 
my  own  part,  I  deny  the  admiffibility  of  fuch 
evidence  before  an  Englijh  tribunal  of  criminal 
pleas. 

It  is  rnoff  additionally  hard  upon  the  de¬ 
fendant,  becaufe  he  was  neither  author,  printer, 
re-printer,  nor  even  feller  in  his  own  p^rfon, 
but  merely  an  accidental,  occafional  vendej*,  by 
the  hand  of  his  fhopman,  in  the  common  courfe 
of  trade,  as  a  London  bookfeiler,  long  after 
the  original  publication,  and  before  any  profe- 
cution  had  been  commenced,  or  was  known  to 
be  intended  upon  it. 

Under  all  thefe  circumftances,  this  judgment 
will,  I  think,  be  much  canvaffed.  The  evi¬ 
dence  of  original  convi6lion,  and  the  ground 
for  the  final  fentence,  when  the  innscency  of 
the  defendant  was  eftabliflied,  together  with  the 
kind  of  punifnment  infiidled,  will,  in  my  opi¬ 
nion,  deferve  the  fobereft  and  fulleft  inquiry, 
and  the  moil  mature  refledlion,  as  to  tke  parti- 
'cular  juftice  of  the  prefent  cafe,  and  much  more 
as  to  the  future  poffible,  probable,  nay  inevi¬ 
table  conleqqences  of  fuch  law  and  fuch  a  ftrain 
of  criminal  jurifdkVion,  The  grand  inqueft  of 
the  nation  ought  to  look  to  it,  or  the  liberty  of 
thp  prefs  will  be  totally  deftroyed,  and  perfonal 
liberty  of  every  kind  rendered  very  precarious. ' 

In  libel,  the  information  charges  the  publica- 
cation  to  have  been  made  with  malice  and  fedi- 
tion,  againft  the  peace  of  the  realm,  the  jurors  • 
arefvvorn  to  the  trial  of  this  char^ie  between  the 
king  and  the  defendant,  and  if  they  find  him 
guilty,  it  is  recorded  that  by  their  verdict  he  is’ 
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found  to  have  publiflied  with  malice  and  fcdi- 
tion,  and  fo  they  fay  all  upon  their  oaths. 

If  the  jury,  who  bring  in  fuch  a  verdidt,  be¬ 
lieve  the  publication  not  to  be  malicious  and  Te¬ 
dious,  that  is,  no  libel,  they  are  guilry  of  per¬ 
jury,  and,  were  they  to  avow  it,  might  be  pu- 
niihed  by  attaint. 

If  'the  judge  who  tries  the  caufe  tells  them 
the  trial  is  not  for  a  libel,  that  they  have  nothing 
to  do  v/ith  the  criminality  of  the  paper,  and  are 
merely  to  try  the  fadl  of  the  defendant’s  having 
printed  and  publifhed  it,  and  whether  the 
blanks  (if  any)  Hand  for  fuch  and  fuch  words  ; 
he  mifdireclis  them,  contradidls  the  dodlrine  and 
fadl  of  the  folemn  cafe  of  the  feven  bilhops,  and 
gives  the  lie  to  the  very  record  itfelf  of  the  trial. 
If  he  permits  the  defendant  to  be  put  upon  his 
defence  by  prefumptive  evidence,  not  from  any 
a(5l  of  his  own,  but  of  his  fervant,  he  differs 
from  all  judges  who  have  gone  before  him,  aad 
goes  counter  to  the  firft  principles  of  our  con- 
ftitution.  If  after  fuch  convi^on  he  lets  a  man, 
that  he  himfelf  has  declared  innocent,  to  be 
dripped  of  that  liberty  which  all  other  men  en¬ 
joy,  by  a  fentence  of  his  court,  in  confequence 
of  that  convi6lion,  fuch  judge  forgets,  or  aban¬ 
dons  the  duty  of  his  office,  and  is  the  means  of 
oppreffion  and  injuftice  to  the  fubjed:  of  En- 
yand.  '  It  is  impoffible  but  that  a  cafe  fo  cir- 
cumftanced  muft  cry  aloud.  It  will  do  fo. 
Even  the  loud  voice  of  war  will  not  drown  it. 
When  the  people  are  ready  to  fight  againft  their 
enemies  abroad,  they  will  not,  I  prefumc,  fuf- 
fer  anyone  impunedly  to  deal  from  them  their 
liberties  at  home. 

So  far  from  there  being  any  law  in  the  confi- 
deradon  of  a  libel,  a  defendant  is  not  permitted 
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to  plead  any  juftification,  when  informed  againft. 
He  cannot  demur  to  the  charge,  becaufe  the 
paper  criminated  is  no  libel,  but  muft  plead 
guilty  or  not  guilty,  and  let  the  whole  go  to  the 
jury.  It  is  but  fhuffling  and  quibbling  to  call 
the  innuendos,  as  to  the  blanks,  the  “  true 
meaning  of  the  paper”  which  they  are  to  try  : 
it  is  But  a  circumftance  from  whence,  as  well 
as  from  the  whole  context,  the  jury  are  to  judge 
what  is  the  drift,  purport,  and  true  meaning  of 
the  paper,  that  is,  whether  it  be  a  libel  fcanda- 
iizing  the  adminiftration  of  government,  and 
dilldrbing  the  peace  of  the  kingdom.  In  many 
inftances  it  cannot  be  determined  upon  the 
face  of  the  record  ”  whether  it  be  a  malicious 
and  [editions  publication  :  but  much  evidence  of 
a  circumifantial  nature,  and  la  knowledge  of 
many  fadls  will  be  neceffary  to  be  known,  before 
that  can  be  alcertained.  The  ‘‘  epithets  are 
“  not  formal  inferences  of  law  from  the  printing 
and  publiiliing.”  There  is  no  particular  fet 
of  words  which  the  law  has  adjudged  to  conlli- 
tute  a  libel,  it  may  be  effedled  by  any  words* 

^  And  wdiat  is  or  is  not  malice,  and  what  is  or  is 
not  abufe,  fcandal  and  defamation,  my  lord 
Mansfield's  hofier,  wine-merchant,  or  brother 
peer,  can  as  well  difrern  ajul  judge  as  lord  Mansr 
field  himfeif.  And  the  hearing,  it  afferted  that 
if  the  jury  were  to  fay  they  did  not  find  the 
“  paper  a  libel,  or  did  not  find  the  epithets, 
“  or  did  not  find  any  exprefs  malicious 
intent,  it  would  not  a'fe<ft  the  verdidf  : 
becaufe  none  of  thefe  things  were  to  be 
proved  or  found  either  way  nay,  the  being 
told  all  thi^,  would  not  move  me  at  all.  I 
have  read  the  great  trials  for  f  ate  libels,  where 
the  firft  lawyers  for  parts  and  rank,  have  beefi 
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counfel  and  judges,  and  I  know  the  contrary, 
Neverthelefs,  I  am  fenfible  of  the  artificial  pur- 
pofe  for  which  the  word  exprefs  has  been  thrown 
into  the  above  declaration,  as  well  as  and 
htcaiife^  and  why  it  has  been  given  out  that  if 
“  the  jury  were  obliged  to  find  whether  tho  paper 
“  was  a  libel,  &c.  then  the  direction  was 
wrong.”  It  may  upon  fecond  thoughts  be 
more  dilcreet  to  exprefs  hypothetically  and 
guardedly  what  one  fays  upon  thefe  ticklifh  fub- 
jedts.  The  cafe  of  fhip-money  teaches  a  little 
caution.  But,  in  truth,  it  comes  nearly  to  the 
fame,  whether  I  declare  that  if  the  jury  did 
“  not  find  any  exprefs  malicious  intent,  it  would 
not  affedl  the  yerdidh,  becaufe  it  was  not  to  be 
proved  or  found  :  or  that  the  jury  cannot  find 
“  malice,  it  would  vitiate  their  verdict ;  they 
^  had  nothing  to  do  v/ith  it,  it  was  not  before 
them.”  The  one  is  abfolute  and  diredt,  the 
other  hypothetical  and  conditional  *,  the  one 
open-  and  fair,  the  other  crafty  and  knavifh. 
The  like  may  be  obferved  of  the' flipperinefs 
and  dubiety  of  the  word  meanings  when  it  is 
farther  laid  down  that  if  by  only  they  meant 
to  fay  that  they  did  not  find  the  meaning  put 
upon  the  paper  by  the  information,  they 
fhould  have  acquitted  him.”  In  the  day  of 
examination  and  danger  fhculd  any  coime,  I  fee 
what  fubterfuges  may  be  had  recourfe,  to  and 
what  explanations  made  ufe  of,  bv  virtue  of 
fuch  expreffion.  But  from  the  context,  an-d 
from  the  former  application  of  the  word  ynean- 
ing^  it  is  plain  that  it  is  here  ufed  to  exprefe 
only  the  interpretation  of  the  blanks,  their 
meaning  and  import,  and  not  that  of  the  infor¬ 
mation.  Nov/,  in  plain  honefly  and  fair  truth, 
doth  not  the  information  mean  to  charge  the 
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libel,  and  is  it  any  more  than  one  circum- 
ftance  adduced  to  prove  this  general  meaning, 
that  the  feveral  blanks  mean  fuch  and  fuch 
words,  -and  that  thefe  laft  allude  and  refer  to 
fuch  pafiages  of  government  or  tranfadlions, 
and  are  to  be  underftood  and  interpreted  of 
them,  ^6'.  ?  All  the  ftudied  artifice  of 

thefe  and  many  more  parts  will  not  affedt  my 
deliberate  and  uninvidious  fentiments  of  the 
whole  matter;  in  a  word,  ‘‘nothing  of  that 
“  fort  will  vary  the  juftice  of  this  judgment.;”' 
by  which  the  liberty  of  the  prefs  is  ftruck  at. 
The  aim  is  fo  evident,  that  it  is  high  time  to 
ring  out  the  alarum  bell  in  the  ears  of  all  man¬ 
kind,  to  hunt  down  fuch  infidions  enemies  to 
every  thing  that  is  moft  dear  and  valuable  to 
Engliflimen,  and  to  root  out  the  grand  canker- 
worm  of  the  ftate* 
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